VKKsBRm 
mmmmm 


nana 


I    it 

ill  111 

HUH      WEmam 

H 

D  ■  If 

m   II    H 


ilHil 
IBl 

m 

H 
IHUI 

mil 


em  mKmXwm  Hi 

IH    If 

I 

I    |w  ih 

I -,  Hi   81 

■HI 

■■■■VflVflVJ  s 

^^■WBaWfli 

H  BB 

IHIiw 


■  ■W 


U 


■VBl 


a*  u> 


CK^{    lr- 


f 


Digitized  by  the  Internet  Archive 

in  2012  with  funding  from 

University  of  Ottawa 


http://archive.org/details/takinglawreformsOOIind 


TAKING  LAW  REFORM  SERIOUSLY 


Selected  Addresses  by 

The  Honourable  Allen  M.  Linden 

President 

Law  Reform  Commission  of  Canada 


1983-  1986 


PREFACE 


The  President  of  the  Law  Reform  Commission  of 
Canada  is  invited  to  speak  to  various  groups  of  Canadians 
about  the  work  of  the  Commission  and  the  state  of  law  reform 
in  our  country.   In  the  first  three  years  of  my  term,  I, 
like  my  predecessors,  have  delivered  a  number  of  such 
papers . 

It  was  suggested  that  these  addresses  be  collected 
in  one  place,  in  the  same  way  as  the  papers  of  my 
predecessors  were  assembled,  so  that  they  would  be  more 
readily  available  to  those  who  were  interested.   This,  then 
was  the  reason  for  this  effort. 

I  should  like  to  thank  those  who  helped  me  with  the 
research  in  preparing  the  various  papers  -  Linda  Fuerst, 
Joyce  Miller,  Eugene  Oscapella  and  James  O'Reilly.   A 
special  debt  of  gratitude  is  owed  to  my  outstanding 
secretary,  Sally  Morrow,  who  typed,  gathered  and  organized 
this  collection.   I  am  also  indebted  to  Rolland  Lafrance, 
our  Director  of  Information  Services,  Carole  Kennedy  and 
Judith  Rubin  for  all  they  have  done  to  complete  this 
enterprise. 
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I.   AN  ERA  OF  LAW  REFORM 

This  is  a  time  of  ferment.   The  forces  unleashed  in 
the  1960's  and  1970's  have  not  been  stilled.   The  yearning 
for  a  better  life  continues  to  stir  the  hearts  of  Canadians 
and  people  throughout  the  world.   A  certain  restlessness  and 
discontent  has  developed  among  people  everywhere. 

The  birth  control  pill,  the  television  set  and  the 
computer  have  transformed  our  way  of  life.   Jet  travel  has 
enabled  people  to  witness  first  hand  the  way  life  is  lived 
in  every  corner  of  the  world.   As  a  result  of  all  of  these 
changes,  Canadians  have  developed  different  perceptions  of 
their  society.   Consequently,  our  legal  system  is  being 
subjected  to  critical  examination.   Not  surprisingly, 
Canadians  are  concluding  that  much  of  our  law  is  in  need  of 
repair  if  it  is  to  reflect  the  conditions  and  aspirations  of 
the  1980's. 

In  many  cases,  laws  designed  in  the  days  of  horse  and 
buggy  travel  are  continuing  to  govern  us  in  the  space  age. 
Laws  which  were  enacted  to  regulate  a  simple  economy  are 
being  used  to  control  an  extraordinarily  complex,  industrial 
civilization.   Laws  based  on  ideas  of  morality  in  the 
Victorian  age  still  rule  us  in  these  liberated  times. 
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It  is  not  that  things  have  stood  still;  they  have 
not.   We  Canadians  have  started  to  being  the  Canadian  Legal 
system  into  the  modern  age,  but  we  have  only  just  begun. 
Throughout  the  1960's  and  1970's,  major  efforts  at  law 
reform  were  undertaken  and  concluded.   The  Canadian  Divorce 
laws  were  modernized  in  the  late  60's  to  reflect  the 
conditions  of  urban  family  life  as  they  had  evolved. 
Following  that,  major  transformations  were  made  in  the  legal 
responsibilities  of  spouses  with  regard  to  support  and 
property  sharing,  which  better  reflected  the  notion  of 
equality  of  the  sexes.   We  have  enacted  sweeping  bail  reform 
legislation  to  prevent  accused  persons  from  being 
unnecessarily  detained  pending  trial.   Legal  aid  plans  have 
been  established  throughout  the  country  to  assist  those  who 
are  unable  to  afford  counsel  when  they  are  accused  of 
criminal  offences,  as  well  as  in  other  causes.   Ombudsmen 
have  been  appointed  in  most  of  the  provinces  to  battle 
injustice  caused  by  government  agencies  in  their  dealings 
with  citizens.   We  now  have  human  rights  legislation  in  all 
of  the  provinces  aimed  at  preventing  discrimination.   We 
have  begun   to  streamline  the  morass  of  administrative  law. 
We  have  abolished  capital  punishment.   We  have  re-organized 
and  re-defined  the  law  of  rape,  which  is  now  encompassed  by 
the  offence  of  aggravated  sexual  assault.   We  have  brought 
the  use  of  fire-arms  under  control  to  a  large  extent.   Major 
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revisions  to  the  law  of  evidence  are  being  considered.   Some 
of  the  provinces  have  updated  their  rules  of  civil 
procedure,  and  the  Province  of  Ontario  is  about  to  adopt  a 
new  set  of  Rules  of  Practice.   There  are  many  similar 
initiatives,  indicating  that  legislators  have  tried  their 
best  to  keep  the  law  contemporary.   Furthermore,  Governments 
have  demonstrated  their  continuing  commitment  to  keep  things 
progressing  by  establishing  law  reform  commissions  in  most 
of  the  provinces  as  well  as  nationally  with  mandates  to  keep 
under  review  the  state  of  the  law  and  to  make 
recommendations  for  change. 

Although  much  progress  has  been  achieved,  the  hunger 
for  an  even  better  legal  system  has  not  been  assuaged. 
There  is  still  ferment  in  the  air.   The  law  is  still  too 
complex,  bulky  and  archaic.   There  are  still  hundreds  of 
statutes,  both  federal  and  provincial,  filling  many  volumes. 
There  are  thousands  of  regulations,  many  of  which  are 
difficult  even  for  lawyers  to  find.   There  are  thousands  of 
municipal  by-laws  touching  almost  every  aspect  of  daily 
life.   In  addition,  there  are  tens  of  thousands  of  decided 
cases  -  the  common  law  -  which  must  be  researched  in  order 
to  fully  comprehend  the  law  on  a  particular  issue.   These 
cases  must  be  mined  and  analyzed  by  lawyers  before  they  can 
advise  their  clients.   It  is  a  costly  and  time-consuming 
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process  and  it  is  something  that  must  be  done  over  and  over 
again  by  different  lawyers  in  different  parts  of  the  country 
for  different  clients.   The  fact  that  computers  are  now 
being  used  by  some  law  firms  to  assist  in  the  task  of  doing 
legal  research  is  indicative  of  the  number  and  complexity  of 
statutes,  regulations  and  reported  cases  in  existence. 

A  further  problem  is  the  fact  that  the  trial 
procedures  used  in  the  courts  of  Canada  in  the  1980's  are 
not  very  different  than  they  were  a  century  ago.   The 
adversary  system  still  prevails.   The  formality  is  still 
there.   The  technical  rules  of  evidence  still  exist.   These 
venerable  methods  require  a  great  deal  of  time  and,  hence, 
enormous  expense.   Consequently,  they  may  be  accessible  only 
to  the  rich,  who  can  afford  to  pay,  or  to  the  poor  who, 
because  they  cannot  afford  to  pay,  qualify  for  legal  aid. 
For  the  bulk  of  ordinary  citizens  involved  in  legal 
disputes,  the  cost  is  crushingly  high  even  though  lawyers 
are  trying  their  best  to  serve  their  clients  at  moderate 
cost.   If  anything  is  to  blame  for  all  of  this,  it  is  "the 
system",  rather  than  any  individual  actors  within  that 
system. 

There  is  still  much  dispute  in  our  society  about  what 
the  content  of  our  laws  should  be.   Most  citizens  have  no 
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quarrel  with  the  core  legal  principles  that  prevail,  but 
around  the  fringes,  there  is  much  that  is  now  the  subject  of 
controversy.   There  are  many  unanswered  questions  awaiting 
resolution.   Is  the  family  law  property  scheme  that  was 
established  a  decade  ago  in  need  of  further  alteration? 
Should  the  scope  of  criminal  law  be  restricted  and  its  use 
restrained?   Or  should  it  be  enlarged  to  try  to  crush  crime 
by  more  laws  and  more  draconian  methods  of  enforcement  and 
punishment?   Should  our  laws  regulating  obscenity, 
prostitution,  gambling,  drugs  and  abortion  be  changed?   Can 
we,  as  a  society,  continue  to  tolerate  the  collective 
bargaining  laws  that  govern  labour-management  relations  in 
this  land?   There  are  so  many  other  issues  comprising  an 
urgent  agenda  for  further  study  and  debate. 

II.   THE  NEW  CHARTER 

One  powerful  force  stimulating  reform  in  Canada  today 
is  the  new  Charter  or  Rights  and  Freedmoms,  which  was 
proclaimed  into  force  by  Her  Majesty  the  Queen  in  April, 
1982.   As  a  result  of  this  new  Charter ,  fresh  breezes  are 
blowing  through  the  Canadian  legal  system.   Many  of  the  dark 
corners  of  the  law  are  being  spotlighted  and  thrust  to  the 
forefront  of  the  law  reform  agenda.   For  example,  reverse 
onus  clauses  in  the  Criminal  Code  and  Narcotic  Control  Act 
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are  coming  under  judicial  scrutiny.   Minimum  penalty  laws 
are  being  reconsidered.   Abortion  laws  are  being  attacked. 
Issues  concerning  freedom  of  expression,  fair  trial  and  even 
the  legality  of  cruise  missile  testing  are  being  addressed. 
Many  other  such  issues  have  arisen  and  will  continue  to 
arise  in  the  coming  years. 

Whenever  cases  arise  in  which  government  action  or 
legislation  is  being  challenged,  as  you  might  expect,  our 
courts  move  very  slowly  and  cautiously.   Courts  are  most 
reluctant  to  interfere  with  the  actions  of  governments 
because  they  do  not  wish  to  intrude  on  the  political  domain. 
Judges  are  trained  to  apply  the  law  to  the  facts  that  come 
before  them.   They  are  not  trained  to  make  political 
decisions.   More  importantly,  governments  are  elected  to 
make  political  decisions  and  judges  are  not.   Nevertheless, 
the  responsibility  to  decide  whether  particular  conduct 
violates  the  Charter  of  Rights  and  Freedoms  has  been  granted 
to  the  judiciary  and  it  must  do  its  duty.   Hence,  where 
legislation  or  government  conduct  appears  to  violate  the 
principles  of  the  Charter,  courts  may  be  asked  to  declare 
those  actions  unconstitutional.   Occasionally,  courts  will 
conclude  that  the  Charter  must  prevail  and  that  a  particular 
piece  of  legislation  or  government  conduct  must  be  declared 
invalid.   That  was  the  very  purpose  of  entrenching  the 
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Charter  -  to  enable  courts  to  supervise  the  conduct  of  all 
levels  of  government. 

The  federal  and  provincial  governments  thus  have 
yielded  some  of  their  power  to  the  Constitution.   In  some 
ways,  this  power  has  been  given  up  in  favour  of  the  people 
but  one  cannot  disguise  the  fact  that  it  is  the  judge  who 
must  represent  thos  people  when  he  interprets  the 
Constitution  on  their  behalf. 

This,  of  course,  does  not  mean  that  "the  judges  are 
running  the  country".   All  that  comes  before  a  court  is  a 
particular  question  which  the  court  then  decides  to  the  best 
of  its  ability.   Most  of  the  challenges  made  to  the 
constitutionality  of  legislation  are  unsuccessful. 

Occasionally,  judges  have  concluded  that  some 
statutes  or  regulations  or  acts  of  the  government  cannot 
stand  with  the  new  charter  and  they  have  been  struck  down. 
However,  any  judicial  decision  can  be  overruled  immediately 
by  any  level  of  government  merely  by  re-enacting  the  law  and 
invoking  the  "notwithstanding"  provision  in  the  Charter . 
Further,  many  of  the  legislative  provisions  being  declared 
unconstitutional  can  be  re-enacted  with  more  precision,  or 
reflecting  a  slightly  different  approach,  so  as  to 
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constitute  a  "reasonable  limit  prescribed  by  law"  within  the 
meaning  of  section  1  of  the  Charter .  Moreover,  if  something 
is  done  by  the  judges  that  is  really  in  violation  of  the 
wishes  of  the  elected  governments  of  Canada,  they  may  employ 
the  amendment  formula  and  eradicate  what  they  conceive  to  be 
the  poor  result  in  that  way. 

Although  the  Charter  has  certainly  opened  a  new  era 
of  law  reform,  it  has  not  handed  over  governmental  power  to 
the  judges.   All  that  it  has  done  is  to  give  the  judges  the 
capacity  to  bring  into  question  certain  aspects  of  the  law 
which  violate  the  fundamental  values  of  Canadians.   In  a 
sense,  the  courts  have  become  catalysts  for  law  reform  in 
the  area  of  human  rights.   In  other  words,  when  courts 
declare  invalid  particular  laws,  they  are  merely  altering 
the  priorities  of  law  reform  to  an  extent.   They  are  not 
transforming  the  power  structure,  the  form  of  government, 
nor  the  heart  of  Canadian  democracy. 


It  is  apparent,  then,  that  despite  all  of  the  efforts 
over  the  past  two  decades  to  bring  the  legal  system  into 
modern  age,  there  is  still  much  work  to  be  done.   I  can 
predict  that  there  will  be  no  rest  for  law  reformers  in  the 
1980's.   Rather,  more  effort  than  ever  will  be  expected  of 
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them.   We  really  have  only  begun  to  bring  the  Canadian  legal 
system  into  harmony  with  the  wishes  of  our  people  and  the 
demands  of  our  age.   If  anything,  we  must  accelerate  our 
efforts  in  the  next  decade  to  make  the  law  more  responsive 
to  the  needs  and  aspirations  of  Canadians. 

III.   JUDGES  AS  LAW  REFORMERS 

Although  Parliament  and  the  legislatures  are  clearly 
the  most  significant  institutions  that  reform  the  law,  there 
are  others  who  contribute  as  well.   Major  changes  in  the  law 
of  course,  must  be   accomplished  through  new  legislation,  but 
small  alterations  can  be  made  by  the  judiciary  fulfilling 
its  responsibility  to  interpret  and  apply  the  current  law. 
This  is  a  source  of  law  reform  that  must  not  be  ignored. 
Neither  should  it  be  overestimated.   Judges  can  sometimes 
improve  the  law.   There  are,  however,  powerful  limitations 
upon  their  ability  to  renew  the  law. 

First,  the  doctrine  of  stare  decisis  inhibits 
judicial  law  reform.   Once  a  higher  court  decides  a  legal 
issue,  all  the  courts  below  it  in  the  judicial  hierarchy 
must  follow  that  decision.   Thus,  when  the  Supreme  Court  of 
Canada  holds  that,  unless  a  street  prostitute  is  "pressing 
and  persistent"  in  her  soliciting,  she  cannot  be  convicted 
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of  an  offence,  the  lower  courts  must  abide  by  that  ruling  in 
applying  the  law  to  the  facts  that  come  before  them.   This 
principle  adds  stability  to  the  legal  system  while,  at  the 
same  time,  it  restricts  considerably  the  freedom  of  judges 
to  change  the  law. 

Second,  beyond  the  actual  theory  of  stare  decisis, 
judicial  tradition  in  this  country  has  been  one  of  caution. 
Even  when  our  judges  are  not  strictly  bound  by  stare 
decisis ,  they  are  slower  to  depart  form  precedent  than  the 
American  Supreme  Court  and  even  the  English  House  of  Lords. 
The  Canadian  judiciary  prefers  to  keep  a  low  profile  and  to 
leave  the  task  of  changing  law  to  Parliament  and  the 
legislatures.   The  prevailing  norm  among  the  judiciary  is  to 
avoid  doing  anything  dramatic,  not  only  in  day-to-day  work, 
but  also  in  public  utterances.   Our  tradition  is  to  avoid 
speaking  out  extra- judicially .   On  the  rare  occasions  that 
out  of  court  statements  are  made,  controversy  inevitably 
arises,  as  was  the  case  with  Justice  Berger  and  Chief 
Justice  Monnin.   The  reason  for  this  cautious  approach  is 
not  simply  a  concern  for  reversals  by  courts  of  appeal,  with 
the  additional  delay  and  cost  to  the  parties;  it  is 
primarily  a  function  of  the  Canadian  perception  of  the 
proper  role  of  the  courts.   Most  judges  probably  believe 
that  the  people  of  Canada  do  not  really  want  them  to  be 
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law  makers,  but  would  prefer  to  see  those  elected  to  make 
law  do  so.   Primarily,  the  task  of  the  courts  is  to  apply 
existing  laws  to  the  cases  that  come  before  them  and  to 
leave  to  Parliament  the  job  of  legislating.   Judicial 
creativity  should  occur  only  in  exceptional  circumstances. 

Third,  even  in  those  exceptional  cases  where  a  judge 
feels  that  he  is  required  to  set  out  on  a  new  path,  it  is 
normally  done  in  the  narrowest  way  possible.   The  judge 
selects  one  line  of  authority  and  applies  it  rather  than  a 
different  line  of  authority  which  has  been  applied 
heretofore.   There  are  no  skyrockets  fired  from  judicial 
pens,  for  even  when  legislating,  Canadian  Judges  are  merely 
choosing  one  worn  path  over  another  worn  trail.   It  is  only 
the  specific  issue  before  the  court  that  is  resolved  by  a 
novel  decision.   Judges  have  no  capacity  to  erect  new 
administrative  schemes.   They  are  unable  to  allocate 
financial  resources  to  any  programs.   That  is  for  the 
legislatures  to  do.   So  that  even  where  judicial  reform 
occurs,  it  is  a  very  limited  and  circumscribed  type  of 
reform. 

Fourth,  even  in  these  rare  circumstances  where  judges 
change  the  law,  those  new  rules  can  be  immediately  overruled 
by  Parliament  or  the  legislatures  as  long  as  they  are  acting 


IS  A   Pragma  t  i c  Dr&amer 

within  their  constitutional  powers.   In   othe-r  words,  if 
judges  develop  a  new  rule  of  law  which  the  elected 
representatives  disagree  with,  those  representatives  may 
obliterate  it  immediately,  although  -jtv is  more  difficult  to 
do  so  when  it  is  a  constitutional  decisioa.   Thus,  judges 
are  a  source  of  law  reform  and  can  alter  the  common  law.   It 
is  an  undramatic,  careful  process  which  rarely  satisfies 
enthusiastic  law  reformers  who  will  focus  their  attention  on 
bold  legislative  initiatives  rather  than  on  judicial  law 
reform. 

IV.   OTHER  LAW  REFORMERS 

But  the  judiciary  and  the  legislatures  are  not  the 
only  institutions  interested  and  involyede in  law  reform. 
Lawyers  also  are  law  reformers.   Bar  associations  and  groups 
of  lawyers  practising  in  a  particular  area  of  the  law  often 
lobby  for  changes  to  laws  which  they  perceive  to  be 
inadequate  or  unjust.   Law  professors  and  ia&  students  also 
play  a  role  in  law  reform,  through  discission  and  debate, 
and  the  publication  of  articles  critical  of  laws  and  legal 
institutions . 

Those  charged  with  the  enforcement  and  administration 
of  the  law  are  other  sources  of  law  reform.   For  example, 
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most  chiefs  of  police  do  not  hesitate  to  speak  out  when  they 
feel  that  the  criminal  law  is  doing  a  disservice  to  members 
of  the  community  whom  they  are  trying  to  protect.   And 
changes  to  certain  areas  of  the  law,  such  as  arrest  and 
search  and  seizure,  are  of  particular  interest  to  the 
police,  because  greater  rationality  and  clarity  in  those 
laws  can  make  their  job  much  easier.   Those  who  administer 
the  law  also  can  effect  law  reform  by  changing  internal 
practices  and  procedures,  without  waiting  for  new 
legislation.   A  good  example  of  this  is  the  Unemployment 
Insurance  Commission's  adoption  of  several  of  the  Law  Reform 
Commission's  proposals  in  1977.   The  Chairman  of  the 
Unemployment  Insurance  Commission  at  that  time,  Mr.  J.L. 
Manion,  wrote  to  Mr.  Justice  Lamer,  the  former  president  of 
the  Law  Reform  Commission,  to  commend  the  Law  Reform 
Commission's  Report  on  Administrative  Procedure  in  the 
Unemployment  Insurance  Commission  and  to  thank  the 
commission  for  the  assistance  that  the  report  had  provided. 
Mr.  Manion  wrote: 

The  proposals  for  change  have  been 
carefully  reviewed  by  officers  of  the 
Commission.   Of  the  68  recommendations 
in  the  report,  20  have  already  been 
implemented  and  a  further  31  have  our 
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support.   Proposals  for  their  implementation, 
albeit  with  modifications  in  some  instances, 
are  in  the  course  of  development. 

Mr.  Manion  also  explained  that  although  some  of  the 
recommendations  were  viewed  as  useful,  they  could  not  be 
implemented  "because  of  legislative  or  equally  constraining 
obstacles".   The  Chairman  characterized  the  benefits  of 
implementing  the  Law  Reform  Commission's  proposals  in  the 
following  way: 

I  think  it  is  clear  from  this  brief 
progress  report  that  by  and  large,  we  have 
viewed  the  Report's  recommendations  as 
eminently  sound  and  sensible  and  consider 
that  their  implementation  would  materially 
improve  the  effectiveness  of  the  program  and 
its  administration.   This  is  a  tribute  to 
the  energies  and  abilities  of  the  authors 
of  the  report. 

Special  interest  groups  particularly  affected  by  law 
also  can  be  law  reformers.   Members  of  the  medical 
profession,  for  example,  have  been  calling  out  for 
legislation  defining  their  rights  and  duties  with  respect  to 
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treatment  of  the  terminally  ill  and  hopelessly  disabled. 
Families  of  victims  of  crime  have  been  lobbying  for  stricter 
penalties  for  drunk  driving  and  violent  crime. 

Yet  another  group  which  can  play  a  significant  role 
in  getting  laws  changed  is  the  media.   Editorials  and 
investigative  reporting  can  bring  to  the  public's  attention 
areas  of  the  law  in  need  of  reform. 

And  finally,  there  are  the  law  reform  commissions. 
The  Law  Reform  Commission  of  Canada  has  a  particularly 
important  role  to  play  in  this  area.   The  Commission  is  the 
only  permanent,  full-time  law  reform  watchdog  and  activist 
for  all  of  Canada.   Although  its  primary  role  is  to  report 
to  Parliament,  it  can  and  does  perform  other  supplementary 
functions.   It  undertakes  and  promotes  serious  legal 
research.   It  stimulates  others  to  think  about  legal 
problems  and  possible  solutions  by  publishing  and 
distributing  study  papers,  working  papers,  and  reports.   It 
involves  others  in  the  law  reform  process  by  consulting  with 
representatives  from  government,  police,  the  judiciary,  the 
bar,  and  the  law  schools.   The  number  of  new  laws  enacted  as 
a  result  of  the  Law  Reform  Commission's  reports  thus  should 
not  be  used  as  the  only  method  of  measuring  the  success  of 
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the  Commission,  particularly  since  there  are  many  stumbling 
blocks  in  the  path  of  legislative  reform. 

V.   OBSTACLES  TO  LAW  REFORM 

As  we  approach  this  enormous  task  of  bringing 
Canadian  law  into  our  era,  we  are  confronted  by  several 
obstacles,  some  of  which  are  not  fully  comprehended  by  the 
Canadian  people.   The  first  obstacle,  of  course,  is  to 
determine  the  deficiencies  of  current  law,  and  to  formulate 
wise  and  pragmatic  alternatives  which  will  improve  matters. 
My  predecessor  was  fond  of  pointing  out  that  law  reform  was 
not  change  for  its  own  sake  but  change  for  the  better.   One 
is  never  quite  sure  that  the  changes  one  proposes  will 
improve  things.   It  may  be  that  things  will  be  somewhat 
different  but  not  very  much  better.   That  is  why  we  seek  to 
attract  the  very  best  people  in  the  country  to  assist  us  in 
developing  our  study  papers,   working  papers  and  reports  to 
Parliament.   We  hope  that  they  will  help  us  to  discern  the 
defects  in  the  law  and  to  structure  the  amendments  required, 
Once  we  have  formulated  these  tentative  views,  we  engage  in 
an  elaborate  consultation  process  with  many  different 
segments  of  Canadian  Society.   We  want  to  test  the  ideas  we 
advance  to  ensure  that  they  are  not  only  intellectually 
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logical,  but  that  they  are  also  practical  and  capable  of 
adopt  ion . 

Another  obstacle  to  law  reform  is  the  governmental 
departments  responsible  for  law  reform.   When  we  make 
recommendations  to  Parliament,  Parliament  does  not 
automatically  respond.   Parliament  does  not  have  the 
machinery  to  do  so  in  our  system  of  government.   It  is  the 
Cabinet  which  initiates  legislation.   The  members  of  the 
Cabinet  rely  upon  their  departmental  officials  to  advise 
them.   In  order  to  accomplish  change,  one  must  galvanize  the 
department  into  action.   There  are  many  outstanding 
dedicated  people  working  in  the  legal  departments  of 
government  but  they  have  a  great  deal  to  do.   They  are  not 
idly  awating  recommendations  from  a  law  reform  body  or  from 
any  other  group  in  society.   They  are  doing  the  work  that 
they  believe  is  important,  serving  Canadians  to  the  best  of 
their  ability.   Hence,  when  a  law  reform  group  makes  a 
recommendation,  it  is  necessary  to  convince  those 
responsible  in  the  department  to  take  up  those  suggestions 
and  to  advance  them  through  the  departmental  machinery  to 
the  deputy  minister  and  the  minister,  so  that  he  will 
ultimately  recommend  to  Cabinet  the  changes  that  are 
proposed.   There  are  many  issues  crying  out  for  attention 
these  days,  but  there  is  only  limited  staff  and 
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circumscribed  budgets.   Even  when  these  officials  do  their 
best,  even  when  they  agree  totally  with  the  recommendations, 
things  still  move  very  slowly. 

Reform  of  the  process  of  judicial  review  in  the 
Federal  Court  is  a  good  illustration  of  this  slow  machinery. 
The  Law  Reform  Commission  released  a  working  paper  on  this 
topic  in  1977.   In  1978,  the  Canadian  Bar  Association 
approved  of  a  report  on  the  Federal  Court  prepared  by  its 
own  commission,  which  agreed  with  most  of  the  Law  Reform 
Commission's  recommendations.   A  Law  Reform  Commission 
report  on  Judicial  Review  and  the  Federal  Court  was 
submitted  to  the  Minister  of  Justice  in  1980,  and  was  tabled 
in  Parliament  on  April  25,  1980.   In  October  of  1983,  more 
than  three  years  after  the  completion  of  the  Law  Reform 
Commission  Report,  Justice  Minister  Mark  MacGuigan  told  the 
Ontario  Lawyers  Weekly  that  he  intends  to  introduce 
legislation  to  amend  the  Federal  Court  Act  into  Parliament 
sometime  this  fall. 

At  the  present  time,  the  Law  Reform  Commission  enjoys 
a  fine  working  relationship  with  the  departmental  people 
involved  in  the  criminal  law  review.   The  Commission's  task 
in  this  process  is  called  Phase  I,  which  involves  our 
studies  and  our  reports.   In  Phase  II,  the  Department  of 
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Justice  assesses  those  reports,  adjusts  them,  and  makes 
recommendations  to  the  Minister  and  through  him  to 
Parliament.   Phase  III  consists  of  the  legislation  being 
enacted  and  put  into  force.   All  of  this,  however,  takes  a 
great  deal  of  time,  effort  and  resources.   It  is  easy  to 
become  impatient  with  the  sluggish  pace  of  the  bureaucracy. 

Another  barrier  to  law  reform  is  Parliament  itself. 
Even  when  the  government  of  the  day  decides  that  it  wishes 
to  adopt  a  recommendation  for  law  reform  and  prepares 
legislation  to  that  effect,  there  is  no  guarantee  that 
Parliament  will  swiftly  enact  it.   There  are  opposition 
parties  who  may  oppose  the  recommendation.   Indeed,  they  may 
violently  disagree  with  what  is  sought  to  be  done.   There 
may  be  members  of  Parliament  in  the  government  party  who 
disagree  with  what  the  government  wishes  to  do.   Strenuous 
opposition  to  law  reform  measures  can  delay  and  even  thwart 
them.   Often  the  government  does  not  wish  to  force  things 
through  Parliament  even,  when  by  means  of  closure,  they  have 
the  legal  power  to  do  so.   Even  when  there  is  general 
approval  for  law  reform  measures,  and  even  when  the 
opposition  is  not  strongly  in  disagreement,  there  is  a 
problem  of  Parliamentary  time.   Legislatures  have  far  too 
much  to  do  nowadays.   Too  many  issues  cry  out  for  attention. 
Too  little  time  is  available  to  deal  with  those  matters. 
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The  business  of  parliamentary  legislation  is  grinding  very 
slowly  these  days.   Too  many  members  feel  they  have  to  make 
speeches  on  too  many  issues.   Too  many  members  want  to  score 
political  points.   Too  few  accept  the  obligation  to  assist 
in  moving  legislation  forward.   Hence,  the  very  machinery  of 
Parliament  itself  is  an  obstacle  to  law  reform. 

The  progress  of  Bill  S-33,  the  draft  Uniform  Evidence 
Act,  is  a  good  example  of  the  delay  inherent  in  legislative 
reform.   Ttie  Law  Reform  Commission  submitted  its  report  on 
Evidence  to  the  Minister  of  Justice  in  December  of  1975. 
The  report  was  tabled  in  Parliament  a  short  time  later.   In 
August,  1977  the  Federal/Provincial  Task  Force  on  Uniform 
Rules  of  Evidence  was  established  to  survey  the  reports  of 
various  law  reform  commissions,  along  with  developments  in 
other  jurisdictions,  for  the  purpose  of  recommending 
solutions  to  problems  in  the  law  of  evidence.   The  tentative 
deadline  for  completion  of  the  task  was  September,  1980. 
However,  the  final  report  of  the  Task  Force,  containing  a 
draft  Evidence  Act,  was  not  completed  until  January,  1981. 
A  draft  Act  then  was  introduced  in  the  Senate.   Bill  S-33 
received  a  first  reading  in  the  Senate  on  November  18,  1982, 
and  a  second  reading  on  December  7,  1982.   The  Bill  then  was 
referred  to  the  Standing  Senate  Committee  on  Legal  and 
Constitutional  Affairs,  for  further  study.   More  revisions 
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were  to  have  been  made  to  the  Bill  during  this  past  summer. 
In  addition,  the  Committee  recommended  to  the  Senate  that  a 
draft  of  the  revised  proposed  legislation  be  submitted  to 
interested  organizations  before  another  Bill  is  submitted  to 
Parliament.   Although  it  cannot  be  disputed  that  the  draft 
Evidence  Act  is  a  very  important  legislative  reform 
deserving  of  careful  study,  it  has  taken  eight  years  since 
the  Law  Reform  Commission  report  was  completed  to  get  to 
this  state.   And  there  is  a  long  period  of  waiting  still 
ahead  of  us. 

A  further  impediment  to  law  reform  may  be  the  members 
of  the  legal  profession  and  the  judiciary.   There  are,  of 
course,  many  lawyers  and  judges  who  work  long  and  hard  to 
improve  the  quality  of  the  law.   There  are  many  others, 
however,  who  do  not  think  there  is  any  need  for  change. 
These  latter  people  honestly  believe  that  the  legal  system 
is  in  fine  shape,  reflecting  accurately  the  contemporary 
values  of  our  society.   "If  something  is  not  broken",  they 
say,  "don't  fix  it".   Sometimes,  they  are  just  not  aware  of 
the  true  situation.   When  lawyers  devote  their  professional 
lives  to  serving  clients  within  an  existing  framework  of 
laws,  they  naturally  form  the  impression  that  the  system 
they  are  operating  is  doing  well.   When  someone  criticizes 
the  system  in  which  they  function,  they  disagree,  some  of 
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them  violently.   Judges  rightly  believe  that  their  decisions 
in  the  cases  they  preside  over  are  correct,  legally  as  well 
as  just.  Objective  observers  from  outside  of  the  sytem  may 
disagree  with  judges  and  lawyers.   Nevertheless,  lawyers  and 
judges  are  articulate,  influential  people  and,  when  they 
speak  out  against  a  particular  reform,  a  government  can  be 
dissuaded  from  moving  ahead.  The  critics  and  reformers,  even 
if  they  are  right,  may  be  ignored. 

Another  major  obstacle  to  law  reform  may  be  provin- 
cial governments  which  oppose  initiatives  of  the  federal 
government  to  reform  the  law.   One  of  the  things  that  has 
struck  me  most,  since  coming  to  Ottawa,  is  the  power  of 
provincial  governments  to  affect  the  policies  of  the 
national  government,  even  in  its  own  supposedly  exclusive 
area  of  jurisdiction.  For  example,  the  federal  government 
has  exclusive  jurisdiction  over  criminal  law.  Yet,  as  I 
participate  in  the  various  meetings  of  officials  in  Ottawa, 
discussing  various  proposals  for  reform,  I  see  the  pervading 
concern  for  the  views  of  the  provincial  governments. 
Initiatives  that  are  opposed  by  the  provinces  are  normally 
doomed  to  failure.  Reform  measures  must  take  into  account 
provincial  wishes  if  they  are  to  stand  any  chance  of 
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adoption,  even  in  the  criminal  law  area,  because  the 
provinces  are  charged  with  the  enforcement  of  the  criminal 
law. 

Even  when  legislation  is  enacted  by  the  federal 
Parliament,  the  implementation  stage  can  be  retarded  by 
provincial  opposition.  One  example  of  this  is  the  Young 
Offender's  Act  which  was  passed  by  Parliament  on  May  17, 
1982.  At  the  present  time  it  is  awaiting  proclamation,  but 
provincial  resistence  is  threatening  to  delay  its  coming 
into  force. 

The  biggest  obstacle  to  proclamation  appears  to  be 
the  issue  of  who  will  bear  the  financial  burden  of 
implementing  the  Act .  Should  the  provinces  have  to  pay  the 
costs  flowing  from  changes  in  federal  law?  There  is  no  doubt 
that  several  aspects  of  the  Act  will  require  large 
expenditures  of  money.  For  example,  raising  the  age  of  those 
considered  to  be  juveniles  will  require  more  juvenile  court 
facilities,  and  more  juvenile  probation  officers.  Requiring 
young  offenders  in  pre-trial  detention  to  be  housed  separate 
and  apart  from  adult  offenders  will  require  changes  to 
existing  correctional  facilities.  The  sections  of  the  Act 
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providing  for  court  appointed  counsel,  and  new  record 
keeping  systems,  also  will  increase  operational  costs  in  the 
juvenile  justice  system. 

As  a  result  of  this  dispute  over  cost,  it  is  unclear 
exactly  when  the  Act  will  be  proclaimed.  The  target  date  of 
October  1st,  1983  has  already  passed.  In  June  of  1983,  the 
Honourable  Robert  Kaplan,  Solicitor  General  of  Canada,  told 
the  House  of  Commons  quite  candidly  that  he  could  not 
predict  when  satisfactory  financial  arrangements  would  be 
reached  with  all  of  the  provinces.  He  acknowledged  that  the 
new  regime  would  not  work  without  the  co-operation  and 
support  of  the  provinces,  and  that  a  number  of  additional 
programs  would  have  to  be  introduced  by  the  provinces  before 
the  legislation  could  be  proclaimed.  Obtaining  the  support 
of  the  provincial  governments  appears  to  be  necessary  for 
any  federal  law  reform  initiatives. 

Another  related  obstacle  to  law  reform,  also 
demonstrated  by  the  Young  Offenders  Act  example,  is  the 
question  of  finances.  These  days,  governments  have  no  new 
money  to  spend,  even  on  excellent  programs  or  in  useful 
activities.  Any  law  reform  proposals  that  entail 
expenditures  of  money  are  almost  certain  to  be  stillborn. 
Much  of  our  thinking  is  dominated  by  the  need  to  recommend 
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changes  in  the  law  that  will  save  money,  require  less 
enforcement,  result  in  fewer  people  in  prison,  fewer  trials, 
and  less  need  for  legal  services.  Even  though  the  court 
aspect  of  the  criminal  justice  system  accounts  for  only  10% 
of  the  criminal  justice  expenditures  in  this  country,  it 
still  amounts  to  approximately  $400  million  annually.  There 
is  no  doubt  that  we  can  reduce  this  cost  and  we  should  seek 
to  do  so.  An  even  greater  saving  could  be  accomplished  by 
reducing  the  number  of  people  in  prison;  which  accounts  for 
25%  of  the  criminal  justice  dollar.  The  cost  of  keeping  a 
prisoner  in  jail  is  between  $40,000  to  $50,000  a  year.  If  we 
find  ways  of  reducing  the  prison  population  without 
endangering  our  people,  we  can  be  not  only  more  humane,  but 
perhaps  save  money.  Further,  if  we  can  reduce  the  need  for 
policing  in  our  society,  an  even  greater  saving  can  be 
accomplished  because  the  proportion  of  the  criminal  justice 
dollar  spent  on  policing  is  something  like  65%. 
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VI>   The  Direction  of  the  Commission  in  the  80's 


In  the  early  years  of  the  existence  of  this 
Cominission,  we  were  engaged  in  what  was  called  a  "deep, 
philosophical  probe"  of  the  role  of  the  criminal  law.  There 
was  much  debate  and  discussion  both  within  the  Commission 
and  across  the  country.  When  one  engages  in  such  a  task,  it 
takes  a  lot  of  time  and,  as  a  result,  we  did  not  offer  many 
special  recommendations  for  legislative  changes  in  the  early 
years. 

There  were,  however,  several  significant  publications 
prepared  (notably  "Our  Criminal  Law"  (1976)  )  in  which  the 
Commission  set  out  its  view  of  the  proper  role  of  the 
criminal  law.  The  central  goal  of  the  Commission  was  to 
restrain  the  criminal  law,  to  use  it  only  as  a  last  resort 
in  the  battle  against  crime.  This  would  reduce  the  ambit  of 
criminal  regulation,  diminish  reliance  upon  police  and 
jails,  and  foster  a  greater  spirit  of  freedom  throughout  the 
land.  In  addition,  it  was  hoped  that  the  law  could  be 
rendered  more  simple,  more  understandable,  more  logical  and 
more  coherent. 
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This  early  work  by  the  original  Commission  has  given 
us  a  clear  sense  of  direction  and  a  strong  sense  of  purpose. 
As  we  proceed  now  to  make  specific  recommendations  for 
reform  of  the  criminal  law,  we  continue  to  draw  upon  these 
fundamental  principles.  We  feel  we  know  where  we  are  going 
and  we  hope  to  convince  Parliament  and  the  Canadian  people 
to  travel  the  path  we  are  following. 

One  must  realize,  however,  that  the  Criminal  Code 
cannot  be  renewed  overnight  nor  even  in  a  year  or  two.  The 
principles  of  criminal  law  are  central  to  the  beliefs  of  a 
society.  They  evolve  over  generations.  As  we  seek  to  move 
the  criminal  law  forward  into  the  80's,  and  to  establish  the 
guidelines  that  will  guide  our  society  well  into  the  next 
century,  we  must  be  cautious.  We  must  consult  fully. 

We  labour  under  a  dilemma  of  sorts  in  all  of  this. 
There  are  many  who  urge  us  to  make  dramatic  recommendations 
for  the  future  which  are  pure  and  perfect,  and  not  to  worry 
about  small,  practical  suggestions.  There  are  other  people 
who  would  have  us  make  pragmatic  suggestions  for  improving 
little  parts  of  the  criminal  law  and  to  forgo  purity  and 
perfection.  The  former  course  may  lead  to  a  situation  where 
very  few,  if  any,  of  our  recommendations  would  be  enacted 
into  law,  at  least  in  the  near  future.  There  may  be  some  who 
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would  wonder  whether  the  expenditure  of  public  funds  for 
this  purpose  would  be  justified.  The  latter  approach  would 
leave  the  Commission  without  a  noble  raison  d'§tre.  It  would 
become  merely  an  extension  of  the  Department  of  Justice, 
making  minor,  everyday  proposals  which  have  a  chance  of 
quick  passage.  This  strategy  would  disappoint  those  who 
conceived  this  Commission  I  am  sure,  even  if  our  batting 
average  were  improved  thereby. 

For  me,  neither  of  these  options  is  entirely 
satisfactory.  I  believe  the  Commission  ought  to  seek  to  do 
both  of  these  things. 

I  want  to  dream  dreams.  I  want  to  think  deeply  about 
the  criminal  law  in  order  to  try  and  understand  its  role  in 
our  society  and  I  want  others  to  join  us  in  this  "deep, 
philosophical  probe".  This  is  a  vital  exercise  for  a  young 
nation  at  this  period  of  its  history.  The  Law  Reform 
Commission  wants  to  be  a  stimulus  to  this  enterprise. 

However,  I  feel  that  this  is  not  enough  for  the 
Commission.  I  also  want  to  be  a  pragmatist.  I  believe  that, 
while  continuing  to  dream,  we  can  make  sensible  suggestions 
for  immediate  enactment  that  would  improve  the  current 
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system  of  criminal  justice  and  move  the  law  in  the  general 
direction  that  we  wish  to  travel  in  pursuit  of  our  dreams. 

As  you  will  see,  I  want  to  be  a  dreamer  a_s  wel  1  as 
a  pragmatist  -  a  pragmatic  dreamer  or  a  dreaming  pragmatist. 
I  think  we  can  do  both  of  these  things,  and,  in  doing  so,  I 
believe  we  will  best  serve  the  Canadian  public  and  also 
fulfill  the  hopes  and  expectations  of  those  who  gave  birth 
to  this"  institution. 
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One  of  the  most  significant  problems  facing  Canadian 
law  today  is  the  problem  of  obsolescence.   Social  and 
economic  conditions  are  changing  at  an  ever- increasing  rate. 
Technology  is  altering  not  only  the  way  we  work  and  spend 
our  leisure  time,  but  even  the  way  we  procreate  and  die. 

Unfortunately,  much  of  our  law  has  not  kept  pace  with 
the  changing  needs  of  society.   This  creates  problems  not 
only  for  judges  interpreting  statutes  and  lawyers  trying  to 
advise  clients  about  their  rights  and  liabilities,  but  also 
for  the  man  on  the  street  who  cannot  determine  whether  a 
certain  activity  is  within  the  boundaries  of  the  law.   If 
our  laws  and  legal  institutions  are  to  maintain  the  respect 
of  the  Canadian  public,  they  must  be  more  responsive  to  the 
changing  needs  of  Canadian  society.   Lawyers  and  law 
reformers  must  do  more  than  simply  update  statutes  which  are 
already  obsolete.   We  must  begin  to  anticipate  future 
problems.   We  must  begin  now  to  frame  laws  appropriate  for 
the  21st  century. 

II.   CODIFICATION 

I  believe  that  one  of  the  ways  in  which  the  laws  of 
Canada  can  be  made  more  responsive  to  the  present  and  future 
needs  of  Canadian  society  is  through  codification.   By 
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codification,  I  do  not  mean  simply  a  consolidation  in  one 

statute  of  all  laws  governing  a  particular  activity.   A  true 

code  is  much  more  than  that.   According  to  Hawkland,  a  code 

is  a  pre-emptive,  systematic,  and  comprehensive 
enactment  of  a  whole  field  of  law.   It  is  pre-emptive 
in  that  it  displaces  all  other  law  in  its  subject 
area  save  only  that  which  the  code  excepts.   It  is 
systematic  in  that  all  of  its  parts,  arranged  in  an 
orderly  fashion  and  stated  with  a  consistent 
terminology,  form  an  interlocking,  integrated  body, 
revealing  its  own  plan  and  containing  its  own 
methodology.   It  is  comprehensive  in  that  it  is 
sufficiently  inclusive  and  independent  to  enable  it 
to  be  administered  in  accordance  with  its  own  basic 
policies.  *■ 

1 .   Codification  of  Criminal  Law 
a )   History  in  Canada 

Codification  is  particularly  appropriate  for  the 
criminal  law.   Most  of  Canadian  criminal  law  can  be  found  in 
the  present  Criminal  Code  of  Canada.   The  Code  was 
originally  enacted  in  1893,  and  had  as  its  sources  Stephen's 
draft  code  and  miscellaneous  criminal  statutes  in  force  in 
Canada  at  the  time.   The  1893  Code  was  not  a  "code"  in  the 
true  sense  of  the  word,  but  rather  a  consolidation  of  the 
law. 

That  Code  remained  substantially  unchanged  until 
1955,  when  it  was  reorganized.   Many  obsolete  and  superflous 
provisions  were  dropped.   Other  offences  were  redrafted  and 
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modified.   Most  common  law  offences  were  expressed  in 
legislative  form,  as  the  1955  Code  abolished  all  common  law 
offences  except  contempt  of  court.   Despite  these  reforms, 
the  1955  Code  remained  very  similar  to  the  1893  Code  in 
language  and  basic  design.   As  the  Law  Reform  Commission  of 
Canada  has  observed:   "The  1955  reform  dusted  off  the  old 
law  without  calling  into  question  its  philosophy,  methods  or 
forms  of  expression. 

Since  1955,  the  Code  has  been  subjected  to  numerous 

ad  hoc  amendments  dealing  with  such  diverse  topics  as  sexual 

offences,  homicide  and  abortion.   According  to  the  Law 

Reform  Commission,  the  result  is  a  Code  which 

...suffers  from  a  lack  of  internal  logic.   The 
sequence  of  its  sections  is  almost  a  matter  of 
chance.   The  Code ,  moreover,  does  not  deal 
comprehensively  with  the  general  principles  of 
criminal  law.   On  the  contrary,  the  haphazard 
arrangement  of  those  sections  which  do  deal  with 
general  principles  obscures  more  than  clarifies  their 
interrelationships . "3 

These  problems  are  aggravated  by  changes  which  have 

occurred  within  Canadian  society  since  1955.   In  its  policy 

paper  on  The  Criminal  Law  in  Canadian  Society,  the  federal 

government  observed  that 

Canada,  like  other  Western  post-industrialized 
nations,  has  experienced  in  the  past  two  decades  a 
continued  growth  in  traditional  "street"  crime, 
growing  public  concern  about  the  apparent  breakdown 
in  social  controls  (especially  as  shown  in  rising 
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violent  crime),  the  emergence  of  new  forms  of 
sophisticated  white  collar  and  organized  crime, 
escalating  costs  for  the  criminal  justice  system  and 
growing  doubts  about  its  effectiveness,  recurring 
problems  in  prisons  and  penitentiaries,  and 
intensified  debates  about  the  proper  point  of  balance 
between  civil  liberties  and  individual  rights  on  the 
one  hand,  and  powers  granted  to  criminal  justice 
agents  to  prevent  and  detect  crime  on  the  other 
hand. 


b )   Law  Reform  Commission  Goal 

It  is  apparent  that  the  time  is  ripe  for  a 
substantial  revision  of  the  Criminal  Code.   The  Law  Reform 
Commission,  however,  would  go  further  than  simple  revision, 
and  create  a  code  of  criminal  law  in  the  true  sense  of  that 
word.   The  Commission  has  two  types  of  objectives  in  this 
regard:   the  practical  and  the  scientific. 

The  practical  objectives  are  that  a  code  of  the 
criminal  law  should  be  a  comprehensive  expression  of 
existing  law  and  be  sufficiently  clear  to  be  accessible  to 
the  general  public  as  well  as  the  legal  profession. 
Comprehensiveness  involves  more  than  simply  incorporating 
all  existing  criminal  statutes  into  one  sturcture.   Rather, 
a  new  code  should  state  exhaustively  the  aims,  purposes  and 
essential  principles  of  criminal  law,  and  rules  of  general 
application.   Public  accessibility  requires  that  the  rules 
of  criminal  law  be  stated  clearly  and  concisely. 
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The  scientific  objectives  of  codification  are  to 
create  a  code  that  reflects  the  legal  reality  of  Canada  and 
to  allow  for  the  adaptation  of  the  laws  to  social  change. 
Fulfilling  the  latter  objective  requires  that  the  code  be 
more  responsive  to  social  evolution,  by  setting  out  the 
intentions  of  Parliament  clearly  and  providing  flexible 
guidelines  for  judicial  decisions.   Rules  of  interpretation 
should  accompany  the  other  provisions  of  the  code. 

The  Commission  has  already  begun  its  work  on  this 
project.   An  outline  of  a  new  code  has  been  drafted  with  the 
previously  mentioned  objectives  in  mind.   The  Commission's 
code  would  be  divided  into  a  General  Part,  containing  rules 
of  general  application,  and  a  Special  Part,  containing  rules 
concerning  special  offences.   The  General  Part  thus  would 
state  the  objects  and  principles  of  the  code,  and  deal  with 
the  law  relating  to  application,  jurisdiction,  liability, 
defences,  participation  and  inchoate  offences.   The  Special 
Part  would  be  divided  into  sub-parts  classifying  all  the 
various  offences  according  to  a  logical  and  coherent  plan. 

One  of  the  most  important  features  of  the 
Commission's  code  will  be  its  simple  style.   Technical 
terminology  will  be  avoided  in  favour  of  ordinary  language. 
Phraseology  will  be  kept  simple.   General  principles  will  be 
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articulated,  instead  of  listing  details.   Rather  than  trying 
to  cover  every  marginal  case,  offences  will  be  drafted  in 
terms  of  general  principles.   The  result  should  be  a  code  of 
criminal  law  that  is  logically  organized  and  readily 
understood  by  ordinary  citizens  as  well  as  lawyers  and 
judges . 

c )   Advantages  of  Codification 

Codification  would  thus  promote  two  important 

qualities  that  laws  should  have:   predictability  and 

certainty.   According  to  the  Law  Reform  Commission, 

The  lawyer  who  can  refer  to  a  code  for  guidance  will 
find  it  easier  to  determine  the  impact  of  a 
particular  law  and  to  predict  how  the  courts  are 
likely  to  apply  it  in  given  cases.   He  will  find  that 
legal  rules  are  not  made  rigid  by  codification,  they 
simply  become  more  precise  and  certain  with  greater 
opportunity  for  continuous  adaptation  to^new 
conditions  and  society's  changing  needs. 

Judges  will  also  benefit  from  codification.   The 
inclusion  of  a  statement  of  purpose  and  principles,  and 
rules  of  interpretation  within  the  code  should  assist  judges 
when  applying  a  particular  rule  to  a  novel  set  of  circum- 
stances.  This  should  maximize  judicial  creativity  and 
flexibility  and  enable  judges  to  apply  the  criminal  law  in  a 
manner  that  is  consistent  with  social  reality. 
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Even  police  officers  will  benefit  from  a  code 
containing  rules  of  criminal  liability  which  are  clear  and 
simple.   Surely  it  is  to  their  advantage  to  be  able  to 
determine  with  some  certainty  when  an  offence  has  been 
committed  and  what  charge  should  be  laid.   Citizens  will 
also  benefit  from  this  simplicity,  for  they  will  know  in 
advance  when  certain  conduct  is  prohibited.   Making  law  more 
accessible  and  comprehensible  may  prevent  crime. 

Although  this  is  the  ideal,  the  Commission's  goal 
will  not  be  reached  without  some  problems.   Achieving 
simplicity,  clarity,  comprehensiveness  and  certainty  in  the 
criminal  law  is  a  tall  order.   Using  language  in  drafting 
laws  that  is  meaningful  to  lawyer  and  layman  alike,  and 
finding  the  appropriate  balance  between  judicial  creativity 
and  certainty  in  the  law,  may  be  difficult. 

These  obstacles,  however,  should  not  stop  the 
Commission  from  pursuing  its  goal  of  creating  a  code  of 
criminal  law  appropriate  for  modern  Canadian  society.   Much 
of  the  existing  criminal  law  is  unduly  complex,  difficult  to 
explain  to  juries,  lacking  coherence,  and  often  unfair.   The 
appearance  of  justice,  and  justice  itself,  suffer  as  a 
result.   Victims  of  crime  appear  to  be  ignored  by  the 
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system.   Witnesses  who  understand  little  about  the  system 
become  so  fearful  and  intimidated  that  they  refuse  to 
testify,  even  under  threat  of  punishment  for  contempt  of 
court. 

Meanwhile,  the  cost  of  administering  this  cumbersome 
criminal  justice  system  continues  to  escalate.   In  1981-82, 
over  S5.7  billion  were  expended  (Brian  Grainger,  Program 
Chief,  Adult  Criminal  Courts,  Statistics  Canada,  Canadian 
Centre  for  Justice  Statistics).   Of  that  figure,  police 
costs  exceeded  $4  billion  ;  prison  costs  were  almost  $1 
billion  for  adult  offenders  ;  and  court  expenditures, 
including  judges'  and  prosecutors'  salaries,  were  over  $400 
million.    In  1978-79,  the  most  recent  year  for  which 

statistics  are  available,  legal  aid  costs  exceeded  $89 

g 
million. 

Solving  these  problems  will  require  innovation  and 
the  courage  to  try  new  ideas.   Codification  of  the  criminal 
law  is  part  of  the  solution.   However,  we  must  continue  to 
look  for  other  ways  to  modernize  and  revitalize  criminal 
justice  in  Canada. 
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III  -  THE  CIVIL  SETTLEMENT  MODEL 

I  believe  that  another  part  of  the  solution  is  to 
shift  the  emphasis  of  the  criminal  justice  system  from  an 
adversarial  to  a  settlement  orientation.   In  this  respect, 
criminal  procedure  could  gain  much  by  adapting  certain 
mechanisms  of  civil  procedure   which  offer  greater 
flexibility  and  fairness. 

One  -of  the  major  problems  with  the  present  criminal 
justice  system  is  its  excessive  reliance  on  the  adversarial 
method  of  dispute  resolution.   Prolonged  preliminary 
inquiries,  voir  dires  and  trials  result  in  lengthy  court 
dockets,  delay,  and  great  expense.   Both  accused  and  victims 
suffer  as  a  result.   Accused  persons  wind  up  paying  higher 
legal  fees.   Victims  become  more  reluctant  to  testify  as 
time  passes.   As  a  witness's  memory  of  the  events  in 
question  fails,  justice  suffers. 

Chief  Justice  Warren  Burger  of  the  United  States 

Supreme  Court  has  made  a  similar  criticism  of  the  American 

legal  system.   He  recently  advised  a  meeting  of  the  American 

Bar  Association  that  the  legal  system 

. . .must  move  away  from  total  reliance  on  the 
adversary  contest  for  resolving  all  disputes.   For 
some  disputes,  trials  will  be  the  only  means,  but  for 
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many  claims,  trials  by  the  adversarial  contest  must 
in  time  go  the  way  of  the  ancient  trial  by  battle  and 
blood.   Our  system  is  too  costly,  too  painful,  too 
destructive,  too  inefficient  for  a  truly  civilized 
people.   To  rely  on  the  adversarial  process  as  the 
principal  means  of  resolving  conflicting  claims  is  a 
mistake  that  must  be  corrected. 


The  Chief  Justice  critized  the  entire  legal 

profession  for  having  become  "so  mesmerized  with  the 

stimulation  of  the  courtroom  contest  "that  they  forget  that 

they  ought  to  be  "healers  of  conflict".   He  asked: 

Should  lawyers  not  be  healers?   Healers,  not 
warriors?   Healers,  not  procurers?   Healers,  not 
hired  guns?." 

The  principle  of  promoting  settlement  is  not  a  novel 
concept.   The  Laws  of  Judges  in  the  Code  of  Hebrew  Law 
imposed  a  duty  on  a  judge  to  ask  the  litigants  at  the  outset 

of  a  case  whether  they  wanted  to  submit  to  arbitration  to 

12 
bring  about  a  settlement  between  them.     Every  court  that 

1 3 
brought  about  a  settlement  was  considered  praiseworthy. 

And  before  the  conclusion  of  a  trial,  after  the  pleas  had 

been  heard,  the  judge  again  was  duty-bound  to  attempt  to  get 

14 

the  parties  to  settle. 


Mahatma  Gandhi  also  has  written  about  the  value  of 
settlement.   In  his  autobiography,  he  tells  how  he  learnt 
the  "secret  of  success  as  a  lawyer".   As  a  junior  barrister 
in  South  Africa,  Ghandi  was  assisting  with  a  case  involving 
a  dispute  between  two  merchants.   He  saw,  at  an  early  stage 
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of  the  case  that 


...the  litigation,  if  it  were  persisted  in,  would 
ruin  the  plaintiff  and  the  defendant,  who  were 
relatives  and  both  belonged  to  the  same  city.   No  one 
knew  how  long  the  case  might  go  on.   Should  it  be 
allowed  to  continue  to  be  fought  ouc  in  court  it 
might  go  on  indefinitely  and  to  no  advantage  of 
either  party. 

...The  lawyer's  fees  were  so  rapidly  mounting  up  that 
they  were  enough  to  devour  all  the  resources  of  the 
clients,  big  merchants  as  they  were.   The  case 
occupied  so  much  of  their  attention  that  they  had  no 
time  left  any  other  work.   In  the  meantime,  mutual 
ill  will  was  steadily  increasing. 


Gandhi  decided  that  it  was  his  duty  to  bring  about  a 

compromise.   An  arbritator  was  appointed,  and  the  case  was 

settled.   According  to  Ghandi : 

My  joy  was  boundless.   I  had  learnt  the  true  practice 
of  law.   I  had  learnt  to  find  out  the  better  side  of 
human  nature  and  to  enter  men's  hearts.   I  realized 
that  the  true  function  of  a  lawyer  was  to  unite 
parties  riven  asunder.   The  lesson  was  so  indelibly 
burnt  into  me  that  a  large  part  of  my  time  during  the 
twenty  years  of  my  practice  as  a  lawyer  was  occupied 
in  bringing  about  private  compromises  of  hundreds  of 
cases.   I  had  lost  nothing  thereby  -  not  even  money, 
certainly  not  my  soul . 

It  is  most  unfortunate  that  Canadian  criminal  lawyers 
have  not  learnt  the  same  lesson.   Although  there  will  always 
be  cases  that  will  have  to  be  resolved  by  way  of  trial,  many 
more  could  be  disposed  of  at  lesser  expense,  both  human  and 
financial,  by  looking  to  the  settlement  model  utilized  so 
often  in  civil  cases. 
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Although  our  civil  process  is  primarily  adversarial 
in  nature,  it  encourages  settlement  to  a  much  greater  extent 
than  our  criminal  justice  system.   The  exchange  of  pleadings 
and  discovery  permits  parties  to  a  tort  action  to  know  with 
precision  the  case  to  be  met  at  trial.   These  mechanisms, 
along  with  the  ability  of  a  defendant  to  pay  money  into 
court,  and  the  sanction  of  an  award  of  costs,  strongly 
encourage  parties  to  resolve  their  differences  out  of  court. 
In  addition,  rules  of  practice,  at  least  in  Ontario,  permit 
a  judge  to  call  a  pre-trial  conference  to  narrow  the  issues 
once  a  matter  has  been  set  down  for  trial.     The  specially 
endorsed  writ  further  minimizes  wasted  time  in  court,  and 
hence  expense,  by  permitting  a  plaintiff  "to  obtain  judgment 

in  an  expeditious  manner  without  protracted  pre-trial 

1  8 
proceedings  or  a  trial".     In  Ontario,  this  emphasis  on 

settlement  and  conciliation  will  be  carried  even  further 

when  the  new  rules  of  civil  procedure  are  enacted. 

I  am  convinced  that  the  criminal  justice  system  could 
benefit  greatly  if  some  of  the  mechanisms  for  promoting 
settlement  outlined  above  were  adapted  to  the  criminal 
process.   The  Law  Reform  Commission  already  has  recognized 
the  importance  of  fostering  settlement  in  the  criminal 
context.   In  its  report  on  Dispositions  and  Sentences,  the 
Commission  accepted  as  a  guiding  principle  that  "in  arriving 
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at  a  disposition,  other  means  of  dispute  settlement  such  as 

mediation  and  arbitration  should  be  used  wherever 

...  „  19 
possible  . 

a )   Discovery 

One  way  of  promoting  settlement  in  the  criminal 
process  is  to  borrow  from  the  civil  procedure  of  discovery. 
At  the  present  time,  the  Criminal  Code  does  not  contain  a 
general  rule  requiring  a  Crown  Attorney  to  disclose  to  an 
accused  the  nature  of  the  evidence  that  the  prosecution 
intends  to  call  at  the  preliminary  inquiry  or  trial. 
Although  good  Crown  counsel  commonly  give  disclosure  to  the 
defence  prior  to  trial,  the  procedure  is  informal  and 
discretionary.   Insecure  Crown  Attorneys  may  not  want  to 
disclose  all  of  their  evidence,  for  fear  that  defence 
counsel  will  use  weaknesses  in  the  case  to  their  advantage. 
Some  defence  counsel  may  not  push  for  full  disclosure  out  of 
laziness  or  incompetence. 

The  result  is  that  many  defence  counsel  make 
uninformed  elections  as  to  the  mode  of  trial  on  their 
client's  behalf.   Unnecessary  preliminary  inquiries  are 
conducted  at  great  expense,  for  the  sole  purpose  of  getting 
disclosure  of  the  Crown's  evidence.   Numerous  cases  that 
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should  have  been  disposed  of  by  withdrawal  of  the  charge  or 
by  guilty  plea  proceed  to  trial.   Witnesses  thus  are 
inconvenienced  needlessly,  and  costs  escalate  unnecessarily. 

The  benefits  of  a  formal  discovery  system  have  been 
clearly  demonstrated.   In  1975,  an  experimental  disclosure 
project  was  conducted  in  Montreal.   The  project  implemented 
a  two  step  disclosure  stage  between  the  accused's  first 
appearance  and  the  preliminary  inquiry.   During  the  first 
step,  a  disclosure  session  would  be  held  between  crown  and 
defence  counsel,  at  which  the  prosecutor  would  disclose 
evidence  that  he  intended  to  adduce  at  the  preliminary 
inquiry  or  trial.   At  that  meeting,  counsel  also  could 
discuss  possible  plea  bargains,  admissions,  or  waiver  of  the 
preliminary  inquiry.   Immediately  following' the  disclosure 
meeting,  a  pro  forma  preliminary  inquiry  would  be  held.   At 
this  hearing,  the  justice  of  the  peace  would  ensure  that 
disclosure  had  taken  place,  and  invite  the  parties  to  limit 
the  issues  if  their  intention  was  to  proceed  to  a 
preliminary  inquiry.   The  decisions  of  the  parties  with 
respect  to  action  to  be  taken  in  the  case  would  be  noted. 

The  results  of  this  pilot  project  are  compelling. 
26.4%  of  all  cases  were  settled  at  the  disclosure  stage. 
Between  1973  and  1978,  the  number  of  guilty  pleas  at  the 
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preliminary  inquiry  stage  and  just  before  trial,  doubled. 

The  number  of  charges  withdrawn  by  the  prosecution  almost 

20 
tripled.     In  1976  alone,  the  project  made  it  unnecessary 

for  35,000  witnesses  to  appear  -  "witnesses  who  would  have 

21 
been  otherwise  summoned  needlessly". 


The  Law  Reform  Commission  is  convinced  that 
regulating  and  facilitating  discovery  of  the  Crown's  case 
early  in  the  criminal  process  is  necessary  in  order  to 
eliminate  wasted  court  time,  cut  expense,  and  promote 
fairness  to  accused  and  witnesses  alike.   In  an  upcoming 
working  paper  on  disclosure,  the  Commission  will  be 
recommending  that  the  Criminal  Code  be  amended  to  require 
each  Crown  Attorney  to  disclose  the  evidence  that  he  intends 
to  call  at  the  trial  of  an  accused  charged  with  an 
indictable  offence,  either  at  the  time  or  within  a  few  days 
of  the  accused's  first  court  appearance.   Evidence  that 
would  have  to  be  disclosed  would  include  signed,  sworn 
statements  or  "will  say"  statements  from  witnesses,  copies 
of  statements  made  by  the  accused  to  police  officers,  the 
information,  a  copy  of  the  accused's  criminal  record,  and 
any  information  known  to  the  prosecutor  that  could  help  the 
accused  to  show  his  innocence  or  receive  a  reduced  sentence. 
Should  a  Crown  Attorney  fail  to  comply  with  these  statutory 
requirements,  a  justice  could  make  an  order  requiring  him  to 
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comply  and,  at  the  accused's  request,  adjourn  the  putting  of 
the  election  as  to  mode  of  trial  until  the  justice  was 
satisfied  that  these  conditions  had  been  complied  with. 

Compulsory  disclosure  in  criminal  cases  could  bring 
about  the  same  improvements  that  result  from  mandatory 
disclosure  in  civil  procedure.   The  number  of  cases 
proceeding  to  trial  should  decrease,  and  the  length  of 
trials  should  be  reduced  as  the  rate  of  out-of-court 
settlements  increases.   Substantial  savings  in  legal  costs 
and  court  expenses  should  result. 

b)   Pre-trial  Conferences 

Another  mechanism  of  civil  procedure  that  could 
usefully  be  adapted  to  the  criminal  process  is  the  pre-trial 
conference.   The  pre-trial  conference  did  not  become  a 

formal  part  of  civil  procedure  in  the  Supreme  Court  of 

22 

Ontario  until  the  enactment  of  Rule  244  in  March  of  1978. 

Rule  244  permits  a  judge,  upon  the  application  of  a  party  or 
on  its  own  motion,  to  convene  a  pre-trial  conference  to 
consider  matters  such  as  the  simplification  of  the  issues, 
the  possibility  of  obtaining  admissions  to  facilitate  the 
trial,  estimating  the  duration  of  the  trial,  and  "any  other 
matters  that  may  aid  in  the  disposition  of  the  action,  cause 
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or  matter  or  the  attainment  of  justice".   All  documents 
which  may  be  of  assistance  in  achieving  the  purposes  of  the 
conference ,  such  as  reports  of  experts ,  must  be  made 
available  to  the  judge.   Following  the  conference,  a 
memorandum  is  prepared  reciting  the  results  of  the 
conference.   The  court  can  make  an  order  giving  directions 
to  the  parties.   The  memorandum  and  any  order  made  binds  the 
parties,  although  the  trial  judge  may  modify  the  order  "as 
he  deems  just" . 

According  to  Watson,  Borins  and  Williams,  the 

pre-trial  conference  serves  several  purposes: 

In  essence,  the  pre-trial  conference  seeks  to  shorten 
the  trial  time  by  a  clarification  and  reduction  of 
*     the  issues,  by  limiting  the  number  of  witnesses,  by 

obtaining  admissions  of  fact  and  of  documents,  and  in 
other  ways.   The  conference  may  seek  to  improve  the 
quality  of  the  trial  by  increasing  the  preparedness 
of  counsel ,  by  facilitating  the  avoidance  of  surprise 
and  by  generally  aiding  the  clear  presentation  of  the 
case.   In  addition,  the  conference  may  obviate  the 
necessity  for  a  trial  by  encouraging  a  settlement  of 
the  case. 

Its  effectiveness  at  achieving  some  of  these  goals 
has  been  demonstrated  statistically.   Two  years  prior  to  the 
enactment  of  Rule  244 ,  the  Supreme  Court  of  Ontario 
commenced  using  the  conference  on  an  experimental  basis  in 
an  attempt  to  increase  rates  of  settlement,  increase  the 
productivity  of  the  court,  and  reduce  costs  to  litigants. 
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The  results  of  a  relatively  small  sampling  of  cases 
indicated  that  the  conference  increased  the  percentage  of 
cases  settled  before  trial  by  48%,  and  reduced  the  number  of 

trials  required  to  obtain  a  disposition,  either  by 
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settlement  or  judgment,  by  45%. 

Although  pre-trial  conferences  in  criminal  cases  are 
encouraged  in  many  jurisdictions,  nothing  in  the  Criminal 
Code  makes  resort  to  this  mechanism  mandatory.   The  Criminal 
Law  Reform  Act,  1984,  Bill  C-19  (first  reading  February  7, 
1984)  would  change  this.   A  new  provision  of  the  Code  would 
require  a  judge,  in  any  case  to  be  tried  with  a  jury,  to 
order  that  a  pre-trial  conference  be  held  between  the 
accused  or  his  counsel  and  the  prosecutor,  to  consider  "such 
matters  as  will  promote  a  fair  and  expeditious  trial". 
The  conference  would  be  presided  over  by  the  judge.   "Judge" 
is  defined  as  meaning  the  judge  before  whom  an  accused  is  or 
is  to  be  tried.   That  provision  also  would  empower  a  judge, 
with  the  consent  of  the  prosecutor  and  the  accused,  to  order 
that  a  pre-trial  conference  be  held  with  respect  to  any 
other  case  being  proceeded  with  by  way  of  indictment. 

This  aspect  of  Bill  C-19  is  a  significant  step  in  the 
right  direction.  Such  conferences  will  be  valuable  not  only 
for  narrowing  the  issues  to  be  litigated  at  trial  and 
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cutting  down  on  the  number  of  witnesses  to  be  called,  but 
also  for  promoting  settlement.   The  intervention  of  a  judge 
often  can  bring  the  positions  taken  by  the  prosecutor  and 
the  accused  closer  together.   Forcing  the  parties  to  sit 
down  to  discuss  the  case  in  a  realistic  fashion  before  an 
impartial  referee  may  result  in  a  more  equitable  disposition 
of  the  case  -  perhaps  by  means  of  a  plea  to  a  lesser 
offence,  a  plea  to  the  charge  laid  with  a  hearing  only  on 
the  issue  of  sentence,  or  a  withdrawal  of  the  charge. 

Adapting  some  of  the  mechanisms  of  civil  procedure 
aimed  at  promoting  settlement  thus  could  streamline  the 
criminal  process  and  bring  it  more  in  line  with  modern 
Canadian  society.   A  fairer  and  more  efficient  criminal 
procedure,  along  with  an  intelligible  and  flexible  code  of 
substantive  criminal  law  should  assist  criminal  lawyers  and 
judges  to  cope  with  some  of  the  changes  that  lie  ahead. 

IV.   THE  IMPACT  OF  TECHNOLOGY  ON  LAW  AND  LEGAL  PRACTICE 

One  of  the  greatest  adjustments  that  lawyers  will 
have  to  make  in  the  years  to  come  is  learning  to  master 
rapid  technological  change.   Computers,  satellites  and  video 
recorders  are  changing  not  only  how  law  is  being  practised, 
but  even  the  law  itself.   Technological  advances  are 
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creating  new  social,  economic  and  legal  relationships. 
Unfortunately,  many  of  our  existing  laws  are  unsuited  to 
coping  with  the  resulting  problems.   Lawyers  and  judges  must 
therefore  be  prepared  to  adapt  old  laws  to  new  and 
previously  unforeseen  problems,  or  to  invent  new  ways  of 
handling  novel  legal  issues. 

1 .   Law  and  Technology 

a )   Criminal  Law 

The  impact  of  new  technology  is  being  felt  in  almost 
every  area  of  the  law.   In  criminal  law,  this  effect  is  most 
apparent  in  the  law  of  theft  and  fraud,  which  has  not  kept 
pace  with  computer  technology.   Nothing  in  the  existing 
provisions  of  the  Criminal  Code  deals  with  the  specific 
problem  of  protecting  property  in  the  form  of  computer 
programs  or  data. 

The  federal  government  has  responded  to  this  problem 
by  including  in  Bill  C-19,  the  Criminal  Law  Reform  Act, 
1984,  new  offences  of  dishonestly  and  without  claim  of  right 
obtaining  a  computer  service,  intercepting  a  function  of  a 
computer  system,  or  using  a  computer  system  with  intent  to 
commit  any  of  the  two  previously  mentioned  offences  or  the 
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offence  of  mischief  in  relation  to  data  or  a  computer 
system.   Another  provision  would  include  within  the  offence 
of  mischief  the  wilful  destruction  or  alteration  of  data; 
rendering  data  meaningless,  useless  or  ineffective; 
obstruction,  interruption  or  interference  with  the  lawful 
use  of  data;  and  obstruction,  interruption  or  interference 
with  any  person  who  is  entitled  to  access  thereto. 

Mischief  and  theft  in  relation  to  computer  data  would 
be  hybrid  offences,  punishable  by  a  maximum  of  ten  years 
imprisonment  if  prosecuted  by  way  of  indictment.   This 
severe  maximum  penalty  underscores  the  serious  social  and 
economic  harm  that  can  be  done  by  the  dishonest  use  or 
destruction  of  computer  programs  and  data. 

Although  these  provisions  of  Bill  C-19  are  an 
important  step  in  the  right  direction,  they  are  not  a 
complete  solution  to  the  growing  problem  of  computer  crime. 
Along  with  the  creation  of  new  offences,  new  ways  of 
detecting  and  preventing  the  dishonest  use  of  computer 
systems  and  data  will  have  to  be  found.   It  may  be  that  the 
force  of  criminal  law  alone  is  not  enough  to  solve  the 
problem.   Supplementing  criminal  law  with  mechanisms  of 
private  law  may  provide  a  better  solution. 
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-  Evidence 


The  law  of  evidence  is  also  being  affected  by 

computer  technology.   For  example,  subsection  29(1)  of  the 

Canada  Evidence  Act  permits  "a  copy  of  any  entry  in  any  book 

or  record  kept  in  any  financial  institution"  to  be  received 

in  evidence  "as  prima  facie  proof  of  such  entry  and  of  the 

matters,  transactions  and  accounts  therein  recorded", 

provided  that  the  preconditions  set  out  in  subsection  29(2) 

have  been  satisfied.   As  I  have  stated  elsewhere, 

The  purpose  of  this  section... is  to  facilitate  the 
admission  of  certain  banking  records  in  order  to  keep 
them  in  use  in  the  banks  and  to  minimize  the 
dislocation  of  removing  the  records.   Apparently, 
Parliament  has  felt  over  the  years  that  banking 
records  are  reliable  and  has  treated  them  with 
considerable  respect,  but  this  legislation,  of 
course,  was  enacted  in  pre-computer  days.   We  are  now 
in  the  computer  era  and  we  must  decide  whether  the 
print-outs  from  computers  are  to  be  treated  in  the 
same  way  as  the-former  types  of  records  that  were 
kept  in  banks. 

In  Regina  v.  McMullen,  I  was  faced  with  precisely 
that  issue.   The  question  before  me  was  whether  a  computer 
print-out  of  a  bank's  current  account  ledger  card  could  be 
admitted  in  evidence  pursuant  to  s.  29  of  the  Canada 
Evidence  Act  as  a  "copy  of  any  entry  in  any  book  or  record 
kept  in  any  financial  institution".   I  held  that  a  computer 
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print-out  is  a  copy  of  a  record  kept  by  a  financial 

institution,  and  thus  admissible  by  virtue  of  s.  29.   I 

stated  in  my  reasons  for  judgment: 

Parliament  has  indicated  its  faith  in  the  reliability 
of  the  records  of  financial  institutions  in  whatever 
form  they  may  have  been  kept  through  the  years.   1 
conclude,  therefore,  that  the  language  used  by 
Parliament  in  the  Canada  Evidence  Act  includes 
records  kept  in  computers. 

...In  my  view,  a  computer  print-out  is  a  copy  of  what 
is  contained  within  that  computer,  whether  it  be  on 
tape  or  disc,  though  it  is  in  a  different  form  than 
the  original  record.   It  is  merely  a  new  type  of  copy 
made  from  a  new  type  of  record.   Though  the 
technology  changes,  the  underlying  principles  are  the 


My  decision  was  upheld  on  appeal  to  the  Ontario  Court 
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of  Appeal.     The  Court  found  that  the  word  "copy" 

...does  not  necessarily  require  that  the  copy  be  a 
duplicate  in  form  of  the  original .. .Neither  does  the 
context  of  s.  29  itself  dictate  that  the  'record'  be 
confined  to  a  visual,  written  one. 


Moreover,  the  Court  rejected  the  idea  that  because 
computerized  bank  records  "could  not  have  been  within  the 
contemplation  of  Parliament  when  s.  29  was  first  enacted  in 
1927",  the  application  of  s.  29  to  computer  records  should 
be  denied  today.   The  Court  was  of  the  view  that  "the 
section  should  be  considered  as  'always  speaking'  and  'be 
applied  to  the  circumstances  as  they  arise'". 

Demonstrating  the  reliability  of  computer  evidence, 
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however,  may  be  fairly  complex  process.   One  of  the 

preconditions  for  its  admissibility  set  out  in  sub-section 

29(2)  is  proof  that  the  copy  of  the  entry  offered  in 

evidence  is  a  true  copy  of  what  is  in  the  record.   According 

to  the  Court  of  Appeal  in  Mc.Mullen , 

The  nature  and  quality  of  the  evidence  put  before  the 
Court  has  to  reflect  the  facts  of  the  complete  record 
keeping  process  -  in  the  case  of  computer  records, 
the  procedures  and  processes  relating  to  the  input  of 
entries,  storage  of  information,  and  its  retrieval 
and  presentation. 

The  Ontario  Court  of  Appeal  faced  a  similar  problem 

32 
in  the  more  recent  case  of  Regina  v.  Bell  and  Bruce.     In 

that  case,  the  Court  was  called  upon  to  determine  the 

admissibility  of  photocopies  of  computer  print-outs  of 

monthly  statements.   Unlike  the  facts  in  McMul len,  the 

print-outs  were  the  bank's  only  record  of  the  relevant 

transactions,  as  the  computer  retained  no  memory  of  the 

transactions  once  it  produced  the  print-outs.   Since  the 

Court  of  Appeal  had  held  in  McMullen  that  the  information 

stored  in  the  computer  was  the  "record",  and  that 

information  no  longer  existed  in  this  case,  how  could  the 

requirements  of  s.  29  be  satisfied? 

Once  again,  the  Court  was  able  to  fit  the  problem 
created  by  new  technology  into  the  rubric  of  the  existing 
provisions  of  the  Evidence  Act.   The  Court  held  that  the 
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print-out,  which  was  the  bank's  only  copy  of  the  monthly 
statement,  was  a  "record"  within  the  meaning  of  s.  29. 
According  to  the  Court,  it  will  always  be  a  question  of  fact 
whether  recorded  information  in  any  form  is  a  "record"  kept 
in  a  financial  institution.   The  Court  set  out  the  following 
general  propositions  with  respect  to  that  determination: 

1.  A  record  may  be  in  any,  even  an  illegible,  form. 

2.  The  form  in  which  information  is  recorded  may 
change  from  time  to  time,  and  the  new  form  is 
equally  a  "record"  of  that  kind  of  information 

3.  A  record  may  be  a  compilation  or  collation  of 
other  records. 

4.  It  must  have  been  produced  for  the  bank's 
purposes  as  a  reference  source,  or  as  part  of  its 
internal  audit  system  and,  at  the  relevant  time 
must  be  kept  for  that  purpose. 

The  courts  have  been  able  to  keep  the  law  of  evidence 

responsive  to  the  problems  posed  by  computer  technology  by 

interpreting  section  29  in  a  manner  consistent  with  its 

original  purpose.   It  is  interesting  to  note  that  as  early 

as  1975,  the  Law  Reform  Commission  foresaw  the  problems  that 

computer  print-outs  would  create,  and  suggested  a  solution 

not  unlike  that  reached  by  the  courts  in  later  years. 

Section  76  of  the  Commission's  Evidence  Code  provides: 

s.  76.   A  duplicate  is  admissible  to  the  same  extent 
as  an  original  unless  a  genuine  question  is  raised  as 
to  the  authenticity  of  the  original,  or  in  the 
circumstances  it  would  be  unfair  to  admit  the 
duplicate  in  lieu  of  the  original. 

"Original"  is  defined  as  including  "any  print-out  or 
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other  output  readable  by  sight,  shown  to  reflect  the  data 
accurately"  when  used  "in  relation  to  data  stored  in  a  form 
readily  accessible  to  a  computer  or  similar  device"  (section 
81).   A  computer  print-out  thus  could  qualify  as  an 

"original",  a  copy  of  which  could  be  admitted  in  evidence 

34 
pursuant  to  s.  76. 

b )   Copyright 

One  area  of  the  law  which  has  not  been  able  to  keep 

up  with  rapid  technological  change  is  the  law  of  copyright. 

In  1977,  Consumer  and  Corporate  Affairs  Canada  published  a 

book  containing  a  number  of  proposals  for  revision  of  the 

Canadian  Copyright  Act.  '   The  authors  observed  that 

Having  originated  in  the  era  of  print  technology,  the 
present  law  does  not  cover  certain  technological 
developments,  particularly  those  of  sound  motion 
picture  film,  videotape,  sound  recordings, 
television,  cable  television,  photocopies, 
information  storage  and  retrieval  systems,  computers 
and  a  range  of  technological  delivery  systems  which 
are  an  integral  part  of  our  modern  communications 
age.   There  has  been  a  failure  of  copyright 
legislation  to  keep  up  with  contemporary  commercial 
practices . 

Today's  technology  makes  possible  the  simultaneous 
dissemination  of  works  throughout  the  world.   This 
creates  problems  in  monitoring  utilization  of  works. 
Furthermore,  technology  raises  problems  regarding  the 
definition  of  new  types  of  protected  works  and 
associated  rights.   New  means  of  infringement  and  new 
legal  relationships  have  been  identified  and  require 
resolution.   Not  all  modern-day  problems  can  be 
solved  by  mere  analogy  to  old  situations. 
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b3 


-    Home  Video  Recorders 

An  example  of  such  a  problem  is  the  use  of  the  home 

video  recorder.   The  Copyright  Act  gives  copyright  owners 

the  exclusive  right  to  make  and  distribute  their  work. 

However,  the  present  prohibitions  against  home  taping  in  the 

Act  are  unenforceable.   The  vast  majority  of  home  video 

recordings  made  in  Canada  each  year  contravene  the  Copyright 

Act .   According  to  Jim  Keon, 

...the  traditional  solutions  of  having  copyright 
payments  made  on  an  individual  basis  after 
arrangements  between  the  parties  have  been  reached 
are  not  suitable  for  dealing  with  the  unverifiable 
mass  reproduction  of  works  occasioned  by  home 
taping . 

The  introduction  of  sophisticated  and  relatively 

inexpensive  home  recording  equipment  has 

...limited  the  exclusive  control  over  the 
reproduction  and  distribution  of  works  provided  to 
creators  by  the  Copyright  Act.   If  this  decreases  the 
returns  to  copyright  owners,  their  creative  output 
will  decline.   Hence  the  importance  of  analyzing  the 
economic  impact  of  home  taping  on  copyright  owners' 
royalties . 

Keon  identified  three  options  which  could  be 
incorporated  into  a  revised  Copyright  Act  to  cope  with  the 
problem.   The  first  option  is  to  exclude  from  the  category 
of  infringing  activities  all  home  taping.   This  would  avoid 
the  problem  of  having  the  Act  constantly  breached  by  people 
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recording  at  home.   However,  such  an  amendment  would  be 
strenuously  opposed  by  copyright  owners. 

A  second  option  would  be  to  impose  a  levy  on  the 

price  of  home  taping  equipment  or  blank  tapes,  to  compensate 

copyright  owners.   Unfortunately,  this  solution  would 

necessarily  result  in  higher  costs  to  Canadian  consumers, 

including  those  who  use  such  equipment  for  legitimate 

business  purposes  which  have  nothing  to  do  with  copyright. 

Moreover,  most  of  the  funds  generated  would  go  to 

non-Canadian  artists,  composers  and  companies.   Perhaps  the 

strongest  argument  against  such  a  proposal  is  that 

introducing  such  a  levy  at  this  time  would  be  premature. 

According  to  Keon,  there  is  no  concrete  evidence  at  this 

time  that  video  recorders  will  result  in  long-term  harm  to 

copyright  owners. 

The  technology  is  just  now  beginning  to  make  inroads 
into  the  mass  consumer  market.   Too  many  intangibles 
remain  £g  allow  a  precise  prediction  of  its  future 
impact. ~ 

Keon  thus  opted  for  a  third  option,  which  would 
revise  the  Copyright  Act  to  immediately  legitimize  home 
taping,  but  recognize  the  possibility  of  the  introduction  of 
a  levy  scheme  at  some  point  in  the  future.   Payment  for 
video  recording 

. . .would  be  required  when  it  is  determined  that  these 
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activities  have  reduced  copyright  owners'  royalties 
to  such  an  extent  as  to  outweigh  the  costs  and 
problems  associated  with  the  collection  and 
distribution  of  funds  from  such  a  scheme. 


-  Satellite  Transmissions 

The  transmission  of  information  by  satellites  poses 
even  more  complex  problems  for  the  law  of  copyright. 
According  to  Peter  Nesgos,  there  is  a  compelling  need  for 
international  regulation  of  copyright  in  satellite  signals, 

due  to  the  ease  with  which  transmitted  signals  can  be 

41 
intercepted  or  "poached"  by  unauthorized  receivers. 

There  are  also  problems  of  copyright  infringement 
with  respect  to  satellite  transmissions  received  within 
Canada.   Does  subparagraph  3(l)(f)  of  the  Copyright  Act, 
which  provides  that  copyright  includes  the  sole  right  "in 
case  of  any  literary,  dramatic,  musical  or  artistic  work,  to 
communicate  such  work  by  radio  communication"  cover 
satellite  communications?   Does  a  satellite  communicate  by 
"radio  communication"?   Unfortunately,  there  is  a  "dearth  of 

authority"  with  respect  to  the  law  governing  satellite 

42 

communications.     Although  Nesgos  has  concluded  that  "it 

may  be  possible  to  construe  the  existing  Copyright  Act  so  as 
to  protect  works  transmitted  by  satellite",  it  is  clear  that 
legislative  reform  of  the  Act  is  desirable  to  make  the  scope 
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of  its  protection  more  evident. 

Both  home  video  recording  and  satellite  transmissions 

thus  demonstrate  the  need  to  bring  copyright  law  into  the 

era  of  technology.   The  task  may  not  be  as  difficult  as  it 

appears  at  first  impression.   Keyes  and  Brunet  have 

suggested  that 

...the  legal  questions  which  arise  do  not  pose 
insurmountable  obstacles.   The  problems  can  be  met  by 
using  existing  principles,  enlarging  existing 
mechanisms,  assimilating  technological  change,  all 
without  eroding  the  bases  of  the  system. 

c )   Family  Law 

-  Artificial  Insemination 

Even  family  law  is  being  forced  to  confront 

technological  change.   Artificial  insemination,  for  example, 

has  raised  numerous  legal,  medical  and  ethical  questions, 

particularly  when  the  semen  is  supplied  by  a  donor  other 

than  the  recipient's  husband.   According  to  a  1981  report  of 

the  Law  Reform  Commission  of  Saskatchewan,  artificial 

insemination  is  problematic  because 

...no  common  law  rules  have  yet  developed  to  deal 
with  artificial  insemination  and  no  Canadian 
jurisdiction  has  adopted  legislation  to  regulate  the 
practice.   Nor  can  it  be  said  that  there  is 
widespread  agreement  in  the  medical  profession  as  to 
the  standards  to  be  followed  with  respect  to  certain 
aspects  of  artificial  insemination. 
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The  artificial  insemination  of  a  married  woman  by  a 
donor  other  than  her  husband  creates  new  legal  relationships 
between  the  woman,  the  donor,  the  child,  the  husband  and  the 
physician  performing  the  procedure.   In  turn,  these 
relationships  create  new  legal  questions.   Is  the  consent  of 
the  husband  to  the  procedure  required?   If  he  fails  to 
consent,  would  the  procedure  amount  to  adultery?   What  are 
the  husband's  support  obligations  to  the  child?   What  are 
the  donor's  rights  and  obligations?  Does  the  child  have  a 
right  to  inherit  from  the  husband?   Under  what  circumstances 
will  the  physician  be  liable  to  the  woman?   To  the  husband? 
To  the  child?   Could  a  donor  be  liable  to  the  child,  the 
woman,  or  the  husband  for  failure  to  disclose  a  genetic 
defect? 

-  Surrogate  Mothers 

Surrogate  motherhood  raises  even  more  complex  issues. 

Theresa  Mady  has  described  the  surrogate  mother  procedure  as 

follows : 

...  a  couple,  usually  a  husband  and  wife,  enters  into 
a  contract  with  a  surrogate  mother.   Under  the  terms 
of  the  contract,  the  surrogate  mother  is  artificially 
inseminated,  bears  a  child,  and  relinquishes  all 
rights  regarding  that  child  to  the  semen  donor  and 
his  wife.   In  exchange  for  bearing  a  child,  the 
surrogate  mother  often  receives  a  fee. 

Like  the  simple  artificial  insemination  procedure 
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outlined  earlier,  surrogate  motherhood  raises  novel  legal 
issues  concerning  the  rights  and  obligations  of  the  husband, 
wife,  child  and  physician.   In  addition,  the  position  of  the 
surrogate  mother  and  of  any  lawyer  involved  in  drawing  up 
the  contract  must  be  considered.   For  example,  what  rights 
do  the  husband  and  wife  have  against  the  surrogate  if  the 
surrogate  aborts  the  child,  negligently  harms  the  fetus,  or 
refuses  to  give  up  the  child  after  birth?   What  rights  does 
the  surrogate  have  if  the  couple  refuses  to  pay  the  agreed 
upon  fee?   If  the  arrangement  violates  the  law,  is  the 
lawyer  who  drew  up  the  contract  guilty  as  an  aider  and 
abettor? 

Surrogate  motherhood,  however,  raises  even  more 
fundamental  questions  than  those  concerning  the  rights  and 
liabilities  of  the  parties  involved.   In  Ontario,  the 
procedure  itself  may  be  illegal.   In  June  of  1982,  an 
American  woman  who  had  been  artificially  inseminated  by  a 
Toronto  man  pursuant  to  a  surrogate  motherhood  contract, 
gave  birth  to  a  child  in  a  Toronto  hospital.   The  original 
contract  provided  that  the  woman  was  to  receive  a  fee  of 
$10,000  plus  $5,000  in  expenses,  in  return  for  being 
inseminated,  bearing  the  child,  and  surrendering  the  child 
to  the  man  and  his  wife  after  birth.   The  contract  was 
cancelled  by  the  parties  prior  to  the  birth,  as  a  result  of 
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a  warning  by  Ontario  Social  Services  Minister  Frank  Drea 
that  the  transaction  would  amount  to  "baby  selling",  which 
is  illegal  under  the  Ontario  Child  Welfare  Act.   Following 
Drea ' s  caution,  the  surrogate  agreed  to  forego  payment  of 

her  fee,  and  the  Toronto  couple  decided  to  arrange  to  adopt 

46 

the  baby  privately.     However,  after  the  birth,  the 

Catholic  Children's  Aid  Society  stepped  in  and  took  charge 
of  the  child  upon  the  surrogate  returning  to  the  United 
States.   The  Society  kept  the  baby  until  court  hearings 
several  days  later,  at  which  the  Toronto  man  was  determined 
to  be  the  child's  legal  and  biological  father  and  was 

awarded  temporary  custody.   Almost  two  months  later,  the  man 

47 
and  his  wife  were  awarded  full  custody  of  the  child. 

This  example  highlights  the  problems  created  when  law 
fails  to  keep  pace  with  technology.   At  the  time  of  the 

Ontario  controversy,  Frank  Drea  observed  that  "family  law 

48 
never  envisaged  things  such  as  artificial  insemination". 

Although  this  is  very  true,  it  is  of  little  comfort  to  the 

unfortunate  Toronto  couple  who  were  left  in  legal  limbo  as  a 

result  of  the  gap  in  Ontario  law  concerning  artificial 

insemination  and  surrogate  motherhood. 

Surely  it  is  time  for  lawyers  to  start  looking  ahead. 
We  must  begin  to  ant  icipate  the  legal  problems  that 


70  The  Future    of   Canadian   Law 


technology  will  create  in  the  future,  rather  than  reacting 
to  changes  after  they  have  occurred.   Canadian  society 
cannot  afford  to  be  left  without  guidance  while  the  law 
tries  to  catch  up  with  technological  advances. 

2 .   Technology  and  Practice 

Advances  in  technology  also  are  having  an  effect  on 
the  way  that  the  law  is  being  practised  in  the  office,  in 
the  library,  and  even  in  court. 

a )   Computers 

In  the  years  to  come,  law  offices  will  rely  more  and 

more  on  computer  technology.   Lome  Salzman  has  observed 

that 

Whether  you  love  them  or  hate  them  computers  are  here 
to  stay.   They  are  important  to  every  enterprise, 
because  they  are  tools  of  efficiency.   Lawyers  will 
be  seeing  more,  not  less  of  them. 

Salzman  points  out  that  a  certain  type  of  computer, 
known  as  the  word  processor,  is  already  increasing  law 
office  efficiency  by  decreasing  production  time  and  lowering 
production  costs.   Legal  research  also  is  being  facilitated 
by  the  computer  terminal  and  law  data  bases,  such  as  Quick 
Law.   Yet  another  way  in  which  computers  can  be  used  in  the 
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law  office  to  increase  efficiency  is  to  automate  file 
handling.   Many  prosecutors'  offices  in  the  United  States 
use  a  computer  system  which  prioritizes  case  files, 
maintains  status  reports  of  case  files,  provides  automatic 
notice  of  important  events,  produces  subpoenas 
automatically,  analyzes  prosecutor  performance,  and  gives  a 
data  base  of  prosecutorial  information  which  can  be  used  for 
research.   The  system  thus  ensures  that  a  prosecutor  does 
not  waste  time  worrying  about  clerical  activities. 

b )  Videotaping 

Technology  also  can  have  a  significant  impact  in  the 
courts.   The  use  of  pre-recorded  videotaped  evidence  is 
already  playing  a  role  in  trials  in  several  American 
jurisdictions.   For  example,  at  the  pre-trial  stage, 
videotaping  has  been  used  to  record  the  taking  of  statements 
of  accused  persons.   The  videotaped  statement  can  be 
introduced  at  trial,  to  aid  in  the  determination  of 
voluntariness  and  thereby  cut  down  on  court  time  and 
expense . 

In  an  upcoming  paper  on  Questioning  Suspects,  the  Law 
Reform  Commission  will  be  recommending  that  questioning  that 
takes  place  in  a  police  station  or  prison  should  be 
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electronically  recorded  wherever  possible.     The  Commission 

is  of  the  view  that 

Such  procedures  will  not  only  assist  the  courts  and 
expedite  the  voir  dire,  but  in  large  measure  it 
should  protect  the  police  against  unwarranted 
allegations  of  misconduct.   One  specific  benefit  of 
these  procedures  would  be  that  an  accurate  record 
will  reduce  the  number  of  disputes  as  to  the  identity 
of  persons,-Yno  should  be  called  to  testify  at  the 
voir  dire. 


The  use  of  videotaped  questioning  also  may  result  in 
more  guilty  pleas.   In  New  York,  it  is  estimated  that 
approximately  75%  of  accused  who  make  videotaped  statements 
plead  guilty  after  their  lawyers  view  the  tapes.   This 
represents  a  significant  saving  of  court  time  and  expense. 

Videotaping  can  have  other  uses  in  court. 
Videotaping  an  entire  trial  is  one  way  of  recording  the 
proceedings  for  the  official  court  record,  for  use  on 
appeal.   Videotaping  also  can  be  used  to  record  the 
testimony  of  witnesses  who  would  be  substantially 
inconvenienced  by  attending  court,  such  as  doctors,  the  sick 
or  the  elderly  and  witnesses  who  live  far  from  the  trial 
venue.   Another  possible  use  of  pre-recorded  evidence  may  be 
to  videotape  the  evidence  of  rape  victims  who  are 
embarrassed  or  reluctant  to  testify.   Permitting  them  to 
give  their  evidence  in  the  familiar  surroundings  of  their 
own  home  or  office  may  encourage  them  to  testify,  thus 
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avoiding  the  situation  that  is  created  when  a  witness  is 
punished  for  refusing  to  testify  while  the  accused  goes 
free . 

The  trial  process  thus  could  benefit  substantially  by 
making  use  of  videotape  technology.   Time  and  money  could  be 
saved.   The  appearance  of  justice  may  benefit,  as  a  result 
of  a  reduction  in  the  number  of  allegations  of  police 
misconduct  with  respect  to  the  taking  of  statements,  and  the 
increased  attention  paid  to  the  needs  of  witnesses. 

c )   Television 

Yet  another  way  in  which  technology  is  changing  the 

trial  process  is  the  use  of  television  in  the  courts  to 

broadcast  trial  proceedings.   According  to  Time  magazine, 

Television  cameras  were  first  permitted  in  American 
courts  in  Colorado  in  1956,  and  are  now  allowed,  with 
varying  restrictions,  in  some  38  states. 

Some  of  these  states  give  the  accused  an 
unconditional  right  to  object  to  such  coverage.   Others 
restrict  the  camera's  presence  to  civil  trials  and  appellate 
proceedings . 

A  recent  trial  of  accused  rapists  in  New  Bedford, 
Mass.,  which  was  carried  live  on  local  cable  and  radio 
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outlets,  and  nationally  for  two  to  three  hours  a  day  on  a 
cable  news  network,  has  been  the  subject  of  some 
controversy.   Time  magazine  has  described  the  national  cable 
network's  coverage  as  lingering  "over  lurid  recollections  of 
the  incident,  leading  critics  to  wonder  whether  the  trial  is 
being  turned  into  a  sensational  public  entertainment".   An 

ABC  correspondent  was  quoted  as  calling  televised  trials 
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spectator  sport  . 

The  Canadian  Judicial  Council's  recent  decision  to 

bar  television  from  court  proceedings  reflects  the  fear  that 

televising  courtroom  proceedings  could  disrupt  the  conduct 

of  the  trial  and  turn  the  process  into  a  "media  event".   The 

central  argument  against  television  coverage  is  that 

the  presence  of  TV  cameras  will  so  adversely  affect 
the  behavior  of  the  judge,  jury,  lawyers  and 
witnesses  that  it  would  effectively  erode  the 
accused's  right  to  a  fair  trial;  the  attention, 
objectivity  and  fairness  of  jurors  would  be 
threatened;  the  quality  and  reliability  of  witnesses' 
testimony  would  be  impaired,  and  additional  pressures 
and  responsibilities  would  be  placed  on  the  judge. 
An  awareness  by  the  participants  of  the  impact  of 
television  on  its  vast  audience  would  exacerbate  the 
tension  and  nervousness  shared  by  many  participants. 
The  ordeal  of  giving  evidence  might  be  compounded  and 
the  unscrupulous  and  opportunistic  lawyer  might  be 
temptedcto  play  to  a  much  larger  audience  than  the  12 
jurors . 

Proponents  of  television  coverage  of  trials,  however, 
argue  that  it  represents  "a  positive  commitment  to  open  and 
democratic  government".   Introducing  television  cameras  into 
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the  courtroom  may  help  to  shatter  myths  and  misconceptions 

about  the  legal  process  and  the  justice  system.   It  has  been 

suggested  that 

As  long  as  the  whole  process  is  subject  to  the 
consent  of  the  accused,  to  scrupulous  editing  and  to 
the  reasonable  directions  of  the  presiding  judge  - 
who  might  exclude  television  cameras  to  safeguard 
young  or  timid  witnesses,  informants  or  sex  victims  - 
public  and  private  rights  would  be  compatible  and  the 
educational  power  of  television  sustained. 

The  use  of  television  in  the  courts  is  not  without 
precedent  "in  Canada.   At  the  present  time,  portions  of  the 
proceedings  of  the  Grange  inquiry  into  the  baby  deaths  at 
Sick  Children's  Hospital  are  being  broadcast  in  the  Toronto 
area.   Clippings  are  shown  on  the  national  news  each 
evening.   The  Supreme  Court  of  Canada  has  used  television 
technology  to  hear  live  applications  for  leave  to  appeal, 
argued  from  across  the  country.   Television  technology  in 
the  courts  is  not  a  phenomenon  of  the  future.   It  is  already 
with  us,  and  can  be  expected  to  play  an  even  greater  role  in 
the  future. 

V.   CONCLUSION 

Keeping  the  law  and  legal  practice  abreast  of 
scientific,  social  and  economic  changes  is  a  very  real 
problem.   Lawyers  who  cling  to  the  way  that  law  was 
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practised  at  the  turn  of  the  century,  and  laws  that  fail  to 
keep  pace  with  the  times  do  a  great  disservice  to  the 
Canadian  public.   I  believe  that  we  have  a  responsibility  to 
our  profession  and  to  the  public  to  keep  our  laws  responsive 
to  the  changing  needs  of  society  by  looking  ahead, 
anticipating  the  problems  of  the  future,  and  finding  new 
approaches  and  solutions. 
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CRIMINAL  JUSTICE  SYSTEM 


The  Canadian  Association  for  the 
Prevention  of  Crime 


Ottawa,  Ontario 


November  23-25,  1983 


"Each  of  us  alone  is  only  a  small  cog  in  a  large  creaking 
wheel,  but  by  cooperation  we  can  ensure  that  our  criminal 
justice  system  will  be  a  source  of  pride,  not  shame.   We 
can,  by  working  together,  demonstrate  that  the  cause  of  law 
reform  is  not  floundering  but  flourishing  and  that  it  will 
continue  to  prosper  in  the  years  ahead." 
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I.   INTRODUCTION 

I  thank  you  for  inviting  me  to  speak  to 
you  today,  not  because  of  what  you  will  learn  from  me,  but 
because  of  what  I_  have  learned  while  reading  and  thinking 
about  what  I  would  say,  and  because  of  what  1   will  learn 
from  you  over  the  next  two  days. 

Although  I  am  keenly  interested  in  it,  I 
am  not  an  expert  in  criminal  justice,  nor  even  in  criminal 
law.   I  did  defend  a  few  dozen  criminal  cases  as  a  young 
lawyer.   I  did  teach  basic  criminal  law  for  2  or  3  years  at 
Osgoode  Hall  Law  School.   I  did  try  a  few  dozen  criminal 
cases  as  a  Supreme  Court  Justice  over  the  past  5*s  years. 
Nevertheless,  I  am  still,  basically,  a  lay  person  in  your 
midst. 

This  morning  I  plan  to  share  with  you  some 
impressions  I  have  gleaned  from  my  spasmodic  involvement  in 
the  criminal  justice  system  over  the  last  few  years.   I  hope 
today  to  commence  and  to  continue  a  dialogue  with  you,  to 
ask  questions,  to  seek  your  advice.   This  is  vital  for  me 
because  I  care  very  much  about  the  quality  of  our  criminal 
justice  system  and  because,  in  my  new  position,  I  may  be 
able  to  influence,  at  least  to  some  extent,  the  direction  of 
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its  evolution  in  the  next  few  years.   I  must,  therefore, 
with  your  help,  better  understand  its  operation,  its  aims, 
its  successes  and  its  failure.   The  next  two  days,  I  know, 
will  help  me  perform  my  functions  in  a  more  informed  way. 

II.   THE  MOOD  OF  CANADIANS 

First,  let  me  indicate  what  I  perceive  to 
be  the  mood  of  Canadians  these  days.   Our  people  are  not  as 
amiable,  tolerant,  patient,  co-operative  and  positive  as 
they  used  to  be.   Many  of  them  are  frightened,  insecure  and 
even  angry.   The  economy  is  just  beginning  to  recover  from  a 
painful  slump.   Inflation,  though  not  as  bad  as  it  was,  is 
still  too  high.   Unemployment,  though  not  as  bad  as  it  was, 
is  still  too  widespread.   Complaints  that  taxes  are  too  high 
and  that  government  is  spending  too  much  are  frequently 
heard.   There  is  a  considerable  dissatisfaction  with 
governments,  which  have  promised  so  much  in  the  past  but 
which,  it  is  felt,  have  delivered  so  little. 

People  are  tired  of  rhetoric.   Pollyanna 
ideas  dominated  public  discussion  in  the  1960's.   These  gave 
way  to  the  confused  and  depressing  1970  's.   Now,  in  the 
1980's,  the  public  mood  is  more  realistic,  more  skeptical, 
more  tentative.   We  know  that  wars  on  poverty  do  not 
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eliminate  financial  hardship  any  more  than  wars  on  the 
international  plane  eliminate  political  strife.   We  have 
learned  that  wars  on  crime  do  not  stop  offences  from  being 
committed.   We  know  that  spending  money  on  a  problem  does 
not  necessarily  solve  that  problem.   We  know  that  a 
democratic  institution  cannot  be  transformed  overnight. 

In  short,  we  Canadians  have  grown  up.   We 
still  are  a  free,  decent,  and  progressive  people,  who 
respect  our  institutions  and  traditions,  and  who  would  like 
them  improved,  if  possible.   But  the  Canadian  people  will 
not  be  misled  any  more;  they  want  straight  talk.   They  do 
not  want  to  tilt  at  windmills.   They  do  not  want  their 
hard-earned  money  wasted  on  impractical  and  unworkable 
schemes.   They  are  fed  up  with  grand  proposals  and  lofty 
rhetoric.   They  won't  tolerate  endless  debates  and  studies 
about  far-reaching  solutions  that  are  never  adopted.   They 
want  pragmatic,  sensible  and  gradual  solutions  to  the  real 
problems  of  our  society.   They  want  less  government  and  less 
government  spending.   They  want  action.   They  want  results. 
And  they  are  entitled  to  thave  these  things. 
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III.   THE  PUBLIC  VIEW  OF  CRIMINAL  JUSTICE  SYSTEM 

All  of  this  is  reflected,  of  course,  in 
public  perceptions  of  the  criminal  justice  system.   Now,  I 
recognize  that  members  of  the  general  public  are  not  as 
fully  informed  on  these  issues  as  criminal  justice  experts 
are.   Their  impressions  might  well  differ  if  they  were  more 
fully  exposed  to  the  data  to  which  we  have  access.   For 
example,  a  recent  Gallup  poll  indicates  that  the  average 
Canadian  thinks  that  over  50%  of  all  crime  involves 
violence.   In  fact,  only  6-8%  of  all  crimes  known  or 
reported  to  police  involve  violence.   Nevertheless,  those  of 
us  who  are  responsible  for  the  system  can  learn  from  the 
concerns  expressed  by  members  of  the  public. 

Professor  Robert  Moore,  analysing  a  recent 
survey  of  residents  of  3  Canadian  cities,  has  concluded  that 
although  people  generally  support  the  content  of  the  law, 
they  are  critical  of  the  way  in  which  justice  is  being 
dispensed.   42%  of  the  persons  questioned  believe  that  our 
laws  give  too  much  protection  to  criminals.   78%  indicated 
that  something  needs  to  be  done  to  improve  the  way  the  legal 
system  operates  and  the  laws  it  produces.   Furthermore,  over 
60%  were  of  the  opinion  that  the  legal  system  favours  the 
rich  and  powerful  and  that  it  takes  too  long  to  get  anything 
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done  through  the  legal  process.   Nevertheless,  the  majority 
of  those  surveyed  were  of  the  opinion  that  changes  should 
and  could  be  accomplished  within  the  current  political  and 
legislative  framework. 

Looking  at  the  police,  while  some  problems 
were  identified,  on  the  whole,  the  vast  majority  felt  that 
they  were  "satisfied  with  the  job  their  local  police  were 
doing"  and  that  police  "deserved  more  respect". 

While  respondents  generally  found  the 
quality  of  work  of  their  own  lawyers  to  be  good,  they  were 
critical  of  the  profession  in  general.   Those  surveyed 
complained  that  "higher  paid  lawyers  get  better  results  for 
their  clients";  "lawyers  are  always  finding  loopholes  to  get 
around  the  law";  they  "get  too  many  guilty  people  off";  they 
are  "more  interested  in  making  money  than  in  helping  their 
clients";  and  they  "charge  too  much  for  their  services". 

Considerable  dissatisfaction  was  expressed 
with  the  courts.   Litigation  is  "too  expensive  for  most 
people"  and  courts  "take  far  too  long  to  deal  with  cases". 
Many  felt  that  less  formality  would  render  the  proceedings 
more  effective. 
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As  for  sentencing,  the  public  thought  that 
judges  should  have  the  discretion  to  make  sentences 
"tougher"  or  "lighter",  depending  on  the  circumstances.   57% 
of  the  respondents  thought  that  sentences  should  be  tougher, 
believing  that  this  would  deter  criminal  behaviour.   Less 
than  4%  thought  that  sentences  should  be  lighter.   Fully 
two-thirds  favoured  the  return  of  capital  punishment  for 
specific  types  of  homicide.   Paradoxically,  a  majority  felt 
that  prison  should  be  resorted  to  only  after  every  other 
alternative  had  been  tried,  especially  with  young  offenders. 
The  attitudes  towards  prisons  indicated  that  prisons  are 
"doing  a  poor  job"  of  rehabilitating  the  criminal  and 
dissuading  others  from  crime. 

The  lesson  that  emerges  from  all  of  this 
is  that,  from  the  public's  point  of  view,  there  is  much  that 
can  be  improved  in  the  criminal  justice  system.   However, 
radical  solutions  are  not  favoured. 

IV.   OUR  INDIVIDUAL  RESPONSIBILITY 

Each  of  us  working  in  the  system,  then, 
bears  the  responsibility  to  reflect  deeply  about  what  he  is 
doing  and  how  he  can  do  it  better,  more  rationally,  more 
efficiently,  more  humanely.   We  must  realize  how 
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interdependent  we  are,  even  though  we  may  sometimes  appear 
to  be  functioning  totally  apart  from  each  other. 

Many  different  actors  play  a  role  in  the 
criminal  justice  system.   Police  officers  are  charged  with 
the  duty  of  preventing  crime  and  bringing  to  trial  those 
believed  to  have  committed  offences.   Prosecutors  attempt  to 
protect  society  by  prosecuting  those  charged  by  the  police. 
The  execution  of  this  duty  requires  prosecutors  to  exercise 
discretion  with  respect  to  withdrawing  charges,  proceeding 
to  prosecute,  considering  guilty  pleas  and  making 
recommendations  about  sentence.   In  turn,  defence  counsel 
must  protect  their  clients'  rights,  and  advise  them  about 
whether  to  plead  guilty,  which  method  of  trial  to  elect,  and 
whether  to  testify.   Judges  then  must  try  the  cases  in 
accordance  with  the  law.   They  must  decide  questions  of 
procedure,  law  and  evidence,  and  instruct  juries 
accordingly.   In  my  view,  they  also  have  a  duty  to  discuss 
with  counsel  the  propriety  of  guilty  pleas,  where  indicated. 
After  conviction  and  sentence,  those  working  in  correctional 
institutions  must  guard  and  supervise  prisoners  effectively, 
but  humanely.   Parole  boards  must  decide  which  prisoners  to 
release,  and  when,  with  intelligence,  sensitivity  and 
dispatch.   After-care  people  must  be  patient,  humane,  and 
realistic  as  well.   Academics  must  study  the  system,  tell  us 
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what  is  wrong  with  it,  and  make  suggestions  for  improvement. 
Politicians  must  listen,  watch,  think  and  consult  in  order 
to  do  what  they  can  to  ameliorate  things.   But  we  cannot 
rely  on  the  politicians  alone  to  solve  all  the  problems. 
Although  legislation  is  the  most  visible  means  of  bringing 
about  change,  that  alone  is  not  enough.   For  meaningful 
reform  to  occur,  the  co-operation  of  all  the  participants  in 
the  system  is  required. 

Each  participant  has  the  individual  duty 
not  only  to  do  the  best  that  he  can  to  improve  his  segment 
of  the  system,  but  also  to  consider  what  impact  his 
decisions  will  have  on  the  rest  of  the  system.   The 
individual  segments  of  the  system  are  so  interconnected  and 
interdependent  that  change  in  one  area  may  have  unexpected 
repercussions  in  another.   The  criminal  justice  system  must 
become  a  more  co-operative  system,  and  a  less  adversarial 
one.   Each  of  us  must  learn  to  bend  a  little  in  order  to 
accommodate  the  interests  of  the  others. 

Much  can  be  done  without  legislation  and 
without  additional  funding  if  we  are  imaginative  and 
courageous.   We  must  realize  that  dramatic  solutions  are 
usually  impossible  to  achieve.   They  may  not  even  be 
desirable,  because  a  complex  system  must  adjust  gradually  to 
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change.   Incrementalism,  then,  as  maddeningly  slow  and 
frustrating  as  that  may  be  to  many,  is  the  only  strategy 
that  has  any  chance  of  success.   Each  of  us,  in  our  own 
sphere  of  influence,  can  help  to  ameliorate  the  part  of  the 
system  with  which  we  are  involved,  and  thus  the  system  as  a 
whole.   What  I  am  trying  to  emphasize  is  that  each  of  us 
must  accept  responsibility  for  what  we  do  and  the  effect 
that  it  has  upon  the  entire  justice  system.   Each  of  us  can 
do  our  job  better,  if  we  try.   Let  us  not  cast  blame  on 
others  for  the  problems  that  beset  us  until  we  have  first 
put  our  own  houses  in  order. 

Let  me  share  with  you  some  of  the  things  I 
have  done  or  tried  to  do  along  these  lines  in  my  work. 

V.   SOME  OF  MY  OWN  JUDICIAL  EXPERIENCE 

As  a  judge  of  the  Supreme  Court  of 
Ontario,  I  have  had  an  opportunity  to  preside  over  numerous 
criminal  trials,  from  which  I  have  learned  some  lessons.   I 
have  rendered  judgements  which  I  hope  not  only  resolved  the 
issues  properly,  but  ameliorated  aspects  of  the  legal 
system.   Unfortunately,  I  have  also  witnessed  some 
disturbing  practices  which  I  would  like  to  discuss  with  you. 
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The  questions  that  we,  judges,  are  called 
upon  to  resolve  are  not  easy.   We  are  dealing  with  human 
behaviour,  with  values,  with  symbolism.   There  is  much  that 
is  unpredictable  and  unfathomable.   The  tools  we  have  to 
deploy  are  imperfect.   And  yet,  I  am  convinced  that  within 
the  parameters  and  limits  that  have  been  set  for  us,  we  do 
quite  well. 

Sometimes,  however,  we  do  not  do  so  well. 
One  of  the  actors  in  the  system  -  judge,  crown,  defence  or 
jury  -  may  let  us  down.   Fortunately,  most  of  the  errors  can 
be  repaired,  though  not  without  considerable  cost,  both 
financial  and  human. 

Let  me  share  with  you  some  examples  of 
problems  that  I  have  observed  which  arise  out  of  what  I 
believe  are  unwise  exercises  of  discretion. 

The  first  example  arises  out  of  a  shooting 
in  a  small,  remote  native  community  in  Northern  Ontario. 
Late  one  night,  after  drinking  too  much  alcohol,  the  accused 
took  out  his  hunting  rifle  and  shot  and  killed  his 
father-in-law,  in  front  of  the  entire  family.   There  had 
been  an  argument  between  them  and  the  accused  had  just  had 
enough.   The  police  came,  arrested  him,  and  charged  him  with 
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first  degree  murder.   The  accused  was  willing  to  plead 
guilty  to  manslaughter.   The  Crown  prosecutor  would  have 
none  of  that,  even  though  the  accused's  blood  alcohol 
reading  was  2.0  at  the  time  of  his  arrest.   The  Crown 
demanded  a  conviction  for  first  degree  murder.   At  the 
trial,  which  was  held  in  a  city  in  northern  Ontario,  far 
away  from  the  home  of  the  accused,  the  Crown  called 
pathologists,  ballistic  experts  and  photographers  from 
Toronto  as  witnesses.   He  also  called  most  of  the  relatives 
of  the  accused  to  testify  about  the  amount  of  alcohol  that 
the  accused  had  consumed  prior  to  the  shooting. 

Although  I  would  have  convicted  him  of 
manslaughter,  the  jury  convicted  him  of  second  degree 
murder,  the  penalty  for  which  is  life  imprisonment  with  no 
parole  eligibility  until  10  years  have  been  served.   I  would 
have  sentenced  him  to  10  years  for  manslaughter.   What  was 
accomplished  by  this  two  week  trial,  other  than  a 
squandering  of  public  funds,  the  waste  of  the  time  of 
witnesses,  and  the  speedier  destruction  of  a  life  (and  a 
family)  that  was  already  doomed?   What  did  our  system 
achieve  by  this  costly,  painful  exercise?   Would  the  people 
of  Ontario  have  been  better  served  by  a  plea  of  guilty  to 
manslaughter? 
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(I  am,  of  course,  aware  that  whatever  the 
court  did  in  this  case  would  have  been  minimal,  if  any, 
impact  on  the  real  problems  associated  with  this  case.) 

This  matter  of  crown  discretion  comes  up 
often.   Intelligently  used,  the  system  can  be  served  well. 
Unimaginatively  used  (or  abused),  the  system  is  rendered  a 
disservice.   A  recent  case  which  I  tried  in  Toronto  is  a 
good  example  of  this  problem.   The  accused  before  me  was  a 
boy  of  20,  steadily  employed,  with  no  previous  convictions. 
He  was  charged  with  attempting  to  murder  a  police  officer,  a 
very  serious  offence  which  carries  a  maximum  penalty  of  life 
imprisonment.   The  evidence  disclosed  that  the  accused  and 
his  brother  had  been  stopped  by  the  officer  for  impaired 
driving.   A  struggle  ensued.   During  the  final  part  of  the 
struggle,  a  witness  testified  that  the  observed  the  accused 
sitting  on  top  of  the  policeman,  choking  him  with  his  hands, 
shouting  "I'll  kill  you".   The  officer  was  rescued  at  that 
point  and  suffered  no  injury  to  speak  of.   The  boy's  nose, 
however,  was  broken  during  the  altercation,  probably  by  the 
officer's  night  stick. 

It  was  clear  from  the  evidence  that 
several  offences  probably  were  committed  by  the  accused 
prior  to  the  choking  incident.   The  Crown  could  have  charged 
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the  accused  with  obstruct  police,  assault  police,  or  resist 
arrest.   However,  no  other  charges  were  laid,  and  the 
indictment  was  drafted  in  such  a  way  as  to  preclude  me  from 
considering  any  lesser  offences.   During  the  trial,  I  called 
the  Crown  and  defence  counsel  into  chambers,  and  suggested 
to  the  Crown  that  he  add  several  other  charges  to  the 
indictment.   He  disagreed,  preferring  to  "go  for  broke".   He 
felt  that  an  example  had  to  be  made  of  this  accused  at 
trial. 

The  defence  relied  upon  was  that  of 
automatism.   According  to  expert  evidence,  the  accused's 
uncharacteristically  violent  act  of  choking  the  officer  and 
his  loss  of  memory  following  a  blow  to  his  head  by  the 
officer,  were  consistent  with  a  state  of  impaired 
consciousness,  and  automatism.   A  reasonable  doubt  being 
raised  on  this  issue,  I  was  compelled  to  acquit  the  accused 
of  attempted  murder  and  let  him  walk  from  the  court  room 
without  imposing  any  penalty  for  his  less  than  exemplary 
conduct . 

What  was  achieved  by  this?   The  accused 
was  found  not  guilty  of  the  only  charge  against  him.   Yet, 
in  my  view,  he  had  probably  committed  several  offences 
before  being  struck  by  the  officer,  for  which  he  should  have 
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been  tried  and  punished.   Because  of  an  unwise  use  of  Crown 
discretion,  he  was  not.   The  Crown  counsel  overcharged  him 
and,  as  a  result,  he  escaped  criminal  liability  entirely. 
Fortunately,  he  had  $20-30,000  in  legal  fees  to  pay.   An 
appeal,  which  I  think  is  hopeless,  is  now  pending.   What 
message  was  given  to  the  public  by  this  trial?   Will  this 
accused  and  other  like-minded  people  expect  that  they  can 
fight  with  police  officers  with  impunity?   Will  police 
officers  feel  unprotected  by  the  courts?   Will  society  feel 
"the  law  is  an  ass"?   All  those  negative  reactions  to  the 
system,  I  suggest,  are  caused  by  an  unwise  Crown  decision. 
In  other  words,  the  entire  system  looks  bad  because  of  one 
actor's  poor  judgement. 

Crown  Attorneys  are  not  the  only 
participants  in  the  justice  system  who  abuse  discretion. 
Defence  counsel  are  often  equally  at  fault.   Recently,  I 
presided  over  a  murder  trial  in  Sudbury.   Two  17-year-old 
women  were  on  trial  for  murdering  an  elderly  man  by  stabbing 
him  twice  in  the  heart  with  a  kitchen  knife.   The  Crown's 
theory  was  that  the  accused  went  to  the  victim's  apartment 
to  rob  him,  and  killed  him  to  facilitate  the  robbery.   The 
defence  theory  was  that  the  accused  went  there  to  drink, 
were  assaulted  by  the  victim,  and  killed  him  in  self-defence 
or  by  accident.   One  woman  testified  that  the  deceased  ran 
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into  the  knife  as  she  held  it  in  front  of  her  for 
protection,  even  though  he  had  two  parallel  stab  wounds 
right  through  the  heart.   Both  accused  had  consumed  some 
alcohol  and  L.S.D.  prior  to  the  time  of  the  stabbing. 

In  my  view,  neither  of  those  theories 
represented  the  truth.   I  suggested  a  compromise  to  defence 
counsel,  but  they  would  have  none  of  it.   "All  or  nothing", 
they  concluded.   The  Crown  wanted  murder  convictions  against 
both  accused.   The  defence  thought  the  jury  would  feel  sorry 
for  the  two  young  girls  and  acquit  them  both. 

Unfortunately,  defence  counsel  were  wrong. 
The  jury  convicted  one  accused  of  murder,  and  the  other  of 
manslaughter.   I  had  no  choice  but  to  sentence  the  convicted 
murderess  to  life  imprisonment,  with  10  years  minimum 
without  parole.   The  other  I  sentenced  to  18  months. 

What  was  accomplished  by  the  defence 
strategy?   The  result  was  a  long  trial,  with  much  expense 
and  aggravation  for  the  participants.   A  17-year-old  girl 
was  sentenced  to  life  imprisonment,  and  she  and  her  family 
sobbed  uncontrollably  in  open  court.   Had  I  tried  the  case 
alone,  I  would  have  found  her  guilty  of  manslaughter  and 
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sentenced  her  to  two  years  less  a  day,  because  of  the 
alcohol  and  drugs  in  her  system  at  the  time. 

I  am,  however,  happy  to  say  that  the  Court 
of  Appeal  recently  found  that  I  had  made  some  technical 
errors  in  my  charge  to  the  jury  and  ordered  a  new  trial, 
despite  the  fact  that  neither  counsel  had  objected  to  any 
aspects  of  the  charge  at  the  time.   I  hope  that  now  a 
sensible  compromise  will  be  reached,  along  the  lines  I 
suggested  IS  years  ago,  and  that  another  trial  will  not  be 
necessary. 

Another  example  of  unwise  exercise  of 
discretion  is  the  insistence  of  some  defence  counsel  on 
having  voir  dires  to  test  the  voluntariness  of  every 
confession.   Encouraged  by  recent  decisions  in  the  Supreme 
Court  of  Canada,  we  are  having  more  and  longer  voir  dires 
than  ever  before.   In  Toronto  recently  one  voir  dire  lasted 
an  entire  year!   Counsel,  both  Crown  and  Defence,  must 
examine  these  matters  more  carefully  in  future  before  taking 
up  so  much  time  of  the  court.   To  reduce  the  problems  in 
this  area,  we,  at  the  Law  Reform  Commission,  are  working  on 
a  proposal  to  regularize  the  taking  of  statements  from 
suspects.   The  proposals  would  encourage  police  to  videotape 
the  questioning  of  suspects,  to  protect  suspects  from 
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coercion  and  police  from  allegations  of  brutality,  and  to 
cut  down  on  the  number  of  voir  dires .   This  will  not, 
however,  lessen  the  responsibility  of  members  of  the  legal 
profession  to  exercise  their  discretion  in  this  area  wisely. 

My  experience  with  the  penitentiary  and 
parole  system  provides  another  example  of  how  the 
infelicitous  exercise  of  discretion  can  prevent  justice  from 
being  done.   Recently,  I  was  called  upon  to  determine  the 
legality  of  the  continued,  indeterminate  detention  of  a 
habitual  criminal.   The  applicant  had  been  convicted  of 
numerous  property  offences  over  a  thirty  year  period.   In 
1970,  he  was  declared  to  be  a  habitual  criminal,  and  was 
sentenced  to  detention  for  an  indeterminate  period.   At  that 
time,  such  a  sentence  could  be  imposed  if  an  accused  had 
committed  at  least  three  indicatable  offences  punishable  by 
at  least  five  years  imprisonment,  and  if  it  was  found  that  a 
sentence  of  preventive  detention  was  expedient  for  the 
protection  of  the  public.   Many  non-dangerous,  persistent, 
petty,  property  offenders  had  been  caught  by  the  provisions. 

In  1977,  the  habitual  criminal  provisions 
of  the  Criminal  Code  were  amended.   The  new  Part  XXI  permits 
a  person  to  be  sentenced  to  imprisonment  for  an 
indeterminate  time  only  if  he  is  found  to  be  a  "dangerous 
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offender".   Transitional  provisions  continue  the 
indeterminate  detention  of  persons  previously  found  to  be 
habitual  criminals.   Although  the  Code  requires  that  the 
condition,  history  and  circumstances  of  all  habitual 
criminals  be  reviewed  at  least  once  a  year  to  determine 
whether  they  should  be  granted  parole,  the  parole  board, 
despite  the  change  in  the  law,  has  not  changed  the  criteria 
which  it  uses  to  determine  whether  to  release  such  persons 
from  custody.   Thus,  the  parole  officials  charged  with 
considering  the  applicant's  case  continued  to  ignore  the 
question  of  whether  he  was  dangerous,  when  exercising  their 
discretion  whether  to  release  him. 

In  1983,  the  applicant  brought  an 
application  for  a  writ  of  habeas  corpus  and  for  relief 
pursuant  to  the  Charter  of  Rights.   I  granted  that 
application,  after  finding  that  he  was  not  a  danger  to  the 
public,  on  the  ground  that  to  continue  to  detain  a 
non-dangerous  offender  for  more  than  twelve  years 
constitutes  cruel  and  unusual  treatment  or  punishment, 
contrary  to  s .  12  of  the  Charter  of  Rights.   The  applicant's 
continued  detention  thus  was  illegal  and  unconstitutional. 
The  time  and  money  expended  in  bringing  the  application,  and 
the  additional  time  unnecessarily  spent  in  custody  by  the 
applicant,  could  have  been  avoided,  if  the  parole  officials 
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had  exercised  their  discretion  with  common  sense  and  in 
accordance  with  the  philosophy  underlying  the  amended 
legislation.   Hopefully,  the  Leggatt  Commission  will 
facilitate  the  release  of  the  non-dangerous  offenders  still 
being  detained  pursuant  to  the  old  law. 

The  problem  of  discretion,  thus,  is 
complex  and  widespread.   Discretion  is  not,  however,  the 
only  problem  with  the  criminal  justice  system.   The  role  of 
victims  of  crime  is  another  dilemma.   All  of  us  are  fully 
aware  of  the  unsatisfactory  way  that  the  criminal  justice 
system  treats  victims.   A  recent  study  by  Professor  Stephen 
Brickey  of  the  University  of  Manitoba  demonstrates  the 
extent  to  which  police  and  the  courts  ignore  the  needs  and 
concerns  of  the  victim.   Only  thirty-one  percent  of  the 
victims  interviewed  received  any  information  on  the  progress 
of  the  police  investigation  following  their  complaints. 
Seventy-nine  percent  of  those  interviewed  stated  that  they 
had  no  contact  with  a  Crown  Attorney  prior  to  their  court 
appearance.   And  forty-one  percent  of  those  who  were 
subpoenaed  as  witnesses  arrived  at  court  on  the  appointed 
day  only  to  be  told  that  their  testimony  was  no  longer 
required,  usually  because  a  guilty  plea  had  been  struck. 
They  were  given  no  information  as  to  the  nature  of  the 
bargain.   Not  surprisingly,  Brickey  concludes  from  these 
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findings  that  "victims  and  witnesses  occupy  the  most 
marginal  roles  in  the  criminal  justice  system". 

Only  recently  have  we  begun  to  address 
these  problems.   For  example,  we  have  established 
governmental  schemes  to  award  compensation  to  victims  of 
crimes  for  the  losses  they  incurred.   These  Canadian  systems 
vary  but  they  are  among  the  best  designed  in  the  world.   If 
only  more  victims  took  advantage  of  them!   If  only  they  were 
better  integrated  into  the  court  system! 

The  Sinclair  committee  recently  suggested 
some  excellent  proposals  for  ameliorating  things.   (Justice 
For  Victims  of  Crime,  1983.)   We  should  lend  support  to  the 
sensible  policies  advanced  by  the  Federal-Provincial  Task 
Force  and  see  that  their  suggestions  are  implemented.   Among 
them  is  the  recommendation  that  a  "victim  impact  statement" 
be  considered  at  the  time  of  the  sentencing.   Although  there 
may  be  some  difficulties  with  a  few  of  the  details,  this 
cannot  help  but  be  useful  to  the  sentencing  court.   Allowing 
victims  to  testify  more  frequently  at  sentencing  hearings 
also  would  give  them  a  feeling  of  greater  involvement  in  the 
process . 
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There  are,  however,  dangers  in  this 
approach.   Would  victims'  input  lead  to  tougher  sentences? 
Some  fear  that  victims  would  seek  revenge  upon  their 
assailants  and  urge  the  courts  to  be  harsher  than  they  would 
ordinarily  be.   I  am  not  convinced  that  this  is  a  real 
danger.   First  of  all,  the  judges  who  decide  matters  of 
sentence  are  generally  experienced  in  these  matters  and 
trained  to  control  their  emotions  and  use  reason.   Second, 
one  frequently  sees  amazing  examples  of  forgiveness  by 
victims  and  their  relatives,  in  which  cases  leniency,  rather 
than  harshness,  would  be  facilitated.   Third,  even  at  the 
risk  of  tougher  sentences,  it  is  hard  to  deny  a  say  to 
victims,  who  have  the  most  at  stake  in  prosecutions. 

A  related  problem  is  the  extent  to  which 
victims  should  be  given  a  say  in  the  decision  to  prosecute. 
Should  a  victim  be  given  an  effective  veto  power?   Should  a 
victim  be  allowed  to  refuse  to  testify,  or  to  direct  the 
prosecution  to  withdraw  the  charges?    I  had  occasion  to 
consider  this  excruciatingly  difficult  issue  in  a  recent 
case  in  Ottawa.   A  rape  victim  applied  to  the  court  to  be 
excused  from  testifying  at  the  trial  of  her  attackers, 
contending  that  her  right  to  life,  liberty  and  security  of 
her  person,  guaranteed  by  the  Charter ,  would  be  infringed  if 
she  were  forced  to  testify.   Medical  evidence  was  called  to 
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demonstrate  that  she  would  suffer  emotionally  by  testifying. 
Further  evidence  was  led  to  the  effect  that  she  was  afraid 
of  her  attackers,  although  no  direct  evidence  of  any  threats 
by  them  was  tendered.   No  easy  question,  you  will  agree. 

Any  solution  to  such  a  problem  must  start 
from  the  premise  that  a  criminal  trial  is  not  a  battle 
between  the  victim  and  the  accused,  but  rather  a  contest 
between  the  state  and  the  accused.   Not  only  is  a  crime  an 
offence  against  the  victim,  it  is  also  an  offence  against 
all  of  us.   Although  normally  a  complaint  by  the  victim 
triggers  the  system,  and  the  victim's  desire  to  stop  it 
often  ends  it,  it  is  the  Crown,  representing  the  people,  who 
has  the  ultimate  responsibility  to  decide  whether  and  how  to 
proceed.   Another  consideration  is  the  danger  that  accused 
persons  may  intimidate  their  victims  in  order  to  get  them  to 
refuse  to  testify,  and  thus  force  the  Crown  to  halt  the 
prosecution.   Lastly,  to  give  evidence  is  seldom  a  pleasant 
experience.   It  often  requires  courage.   Witnesses  sometimes 
risk  their  lives  to  tell  their  stories.   But  courts  need 
their  evidence  and  society  expects  that  it  will  be  given  by 
all  those  who  are  needed,  whether  they  are  ordinary  citizens 
or  powerful  ones.   The  court  cannot  excuse  anyone  from 
testifying,  because  without  that  testimony,  convicting  the 
guilty  would  be  next  to  impossible.   Even  if  forcing  a 
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witness  to  testify  may  prima  facie  violate  his 
constitutional  rights  to  security  of  the  person  and  freedom 
of  expression,  it  is  a  reasonable  limit  prescribed  by  law. 
Prejudice  to  witnesses  can  be  minimized  by  a  ban  on 
publication  of  their  identity  and  by  adequate  police 
protection . 

The  sad  end  of  my  story  is  that,  when  the 
rape  trial  came  on  for  hearing,  the  witness-victim  did  not 
appear,  despite  my  ruling  which  required  her  to  testify. 
The  Crown  was  unwilling  to  prosecute  her  for  contempt,  which 
would  have  put  her  in  prison,  while  her  alleged  attacker 
continued  to  walk  the  streets.   Because,  without  her 
evidence,  the  case  was  untenable,  the  charges  had  to  be 
dismissed. 

It  is  hard  to  assess  the  impact  of  all 
this.   Obviously,  the  victim's  wishes  play  an  important  role 
in  the  prosecution  of  criminal  trials.   We  cannot,  however, 
allow  them  to  decide  whether  to  proceed  or  to  withdraw.   And 
yet,  despite  our  expressed  intention  to  enforce  subpoenas, 
in  practice  we  somehow  hesitate.   I  like  to  think  that  maybe 
the  victim  of  the  alleged  rape  exaggerated  what  had 
occurred.   Perhaps  she  was  unwilling  to  testify  because  she 
had  mistated  the  facts  to  the  police  on  her  original 
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complaint  and  was  having  second  thoughts.   If  so,  however, 
she  may  have  been  guilty  of  an  offence  when  she  gave  false 
evidence  to  the  police.   We  will  be  required  to  grapple  with 
problems  such  as  these  again. 

VI.   THE  CHARTER  OF  RIGHTS  AND  FREEDOMS 

The  Charter  of  Rights  and  Freedoms  has 
produced  many  fascinating  new  issues  for  us  to  address.   In 
the  18  months  or  so  since  its  proclamation,  over  125  Charter 
cases  have  been  reported  in  the  C.C.C.'s  and  many  more 
decisions  have  not  been  reported.   The  S.C.C.  has  not  yet 
decided  any  Charter  cases  -  20  are  on  its  menu  this  fall  - 
but  already  patterns  are  emerging  from  decisions  that  give 
me  a  sense  of  well-being.   The  courts  have,  on  the  whole, 
been  responsible,  as  every  one  expected  they  would  be.   Many 
bizarre  arguments  have  been  tried  by  counsel,  but,  in 
general,  only  the  sound  ones  have  prevailed.   One  thing  is 
clear  -  as  a  result  of  the  Charter,  fresh  breezes  are 
blowing  through  the  Canadian  legal  system.   Many  neglected 
areas  of  the  law  are  being  spotlighted  and  thrust  to  the 
forefront  of  the  law  reform  agenda. 

There  is  no  need  to  fear  that  government 
will  be  run  by  the  judiciary  as  a  result  of  the  Charter. 
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The  judiciary  has  no  desire  to  legislate,  nor  is  it  equipped 
for  that.   All  that  the  court  does  is  to  decide  the  question 
before  it.   Occasionally,  a  statute,  regulation,  or  act  of 
government  will  be  held  to  be  unconstitutional.   When  this 
occurs,  the  sky  does  not  fall.   To  resolve  any  problem 
created  by  a  court  decision  declaring  a  statute 
unconstitutional,  a  government  can  simply  amend  the 
offending  legislation  to  correspond  with  the  Charter's 
principles.   If  the  government  affected  disagrees  with  the 
decision,  it  may  appeal.   If  it  ultimately  loses,  it  can 
re-enact  the  original,  unconstitutional  statute,  invoking 
the  "notwithstanding"  clause.   It  is  also  possible  that 
judicial  decisions  may  be  overcome  by  constitutional 
amendment.   Hence,  the  courts  are  serving  merely  as 
catalysts  for  law  reform,  not  as  usurpers  of  legislative 
authority.   That  is  the  limited  though  vital  role  for  which 
judges  are  well-suited,  in  my  view. 

I  have  had  occasion  to  decide  several 
Charter  cases.   They  are  complicated  cases,  with  principles 
that  pull  and  push  you  in  conflicting  directions.   For 
example,  freedom  of  the  press  may  conflict  with  the  right  of 
an  accused  to  a  fair  trial.   The  Code  permits  bans  on  the 
publication  of  evidence  given  at  bail  and  preliminary 
proceedings  to  be  ordered,  to  avoid  the  danger  of  tainting 
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potential  jurors.   But  what  of  an  extradition  hearing?   Will 
the  trial  in  California  of  Cathy  Smith,  the  alleged  murderer 
of  John  Belushi,  be  affected  if  we  allow  the  press  to  report 
what  transpires  in  the  extradition  hearing  in  Toronto?   I 
thought  that,  considering  the  wide  publicity  being  given  to 
the  case,  the  potential  jurors  in  California  would  be  as 
likely  to  be  tainted  by  the  evidence  as  an  Ontario  jury 
would  be.   Hence,  I  ordered  a  publication  ban  to  ensure  a 
fair  trial  at  the  expense  of  what  I  felt  was  only  a  minor 
limitation  of  free  expression. 

A  more  significant  question  along  these 
lines  is  whether  the  name  of  an  accused  person  should  be 
printed  or  broadcast  by  the  media  before  conviction.   I 
decided  a  case  a  few  years  back,  before  the  Charter,  (R.  v. 
P. )  in  which  I  issued  a  ban  on  publication  of  the  name  of  a 
man  who  was  accused  of  soliciting  a  policewoman  who  had  been 
disguised  as  a  prostitute.   Mr.  P.  had  tried  to  plead 
guilty,  pay  his  fine  and  crawl  away.   The  provincial  court 
judge  encouraged  him  to  plead  not  guilty  and  acquitted  him 
on  the  basis  that  a  man  could  not  be  guilty  of  soliciting. 

Naturally,  the  Crown  launched  an  appeal 
because  this  was  a  major  test  case.   Poor  P!   His  wife  was 
in  the  hospital  suffering  from  a  serious  heart  condition. 
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He  had  two  daughters,  who  were  school  teachers  bearing  his 
name,  which  was  a  very  rare  ethnic  name.   His  counsel  asked 
the  court  for  a  ban  on  publication  of  his  name  pending  the 
appeal,  which  I  granted,  because  of  the  special 
circumstances. 

Since  the  enactment  of  the  Charter,  this 
issue  has  arisen  often.   Several  judges  have  denied 
applications  for  publication  bans,  preferring  freedom  of 
expression  over  the  right  to  be  presumed  innocent  and  the 
right  to  a  fair  trial  contrary  to  the  position  I  took  in  R. 
v.  P.   I  do  not  know  the  correct  answer  to  this  dilemma,  or 
even  if  there  is  one,  but  I  do  know  that  this  issue  is 
worthy  of  thorough  discussion.   Great  damage  can  be  done  to 
a  person,  who  later  turns  out  not  to  be  guilty,  by  having 
his  name  published  in  the  media  prematurely.   Is  the 
interest  of  the  public  really  served  by  publication,  or  is 
it  a  form  of  punishment  before  trial  in  the  name  of  free 
speech? 

Another  case  in  which  I  participated 
recently  was  the  Ontario  Board  of  Censors  decision,  in  which 
the  present  system  of  censorship  in  Ontario  was  declared  to 
be  unconstitutional  since  there  were  no  precise,  legally 
prescribed  limits  on  freedom  of  expression  set  out  in  the 
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statute.   The  guidelines  used  by  the  Board  of  Censors  were 
vague  and  informal,  without  the  force  of  law.   That  case  is 
now  under  appeal  because  it  raises  a  serious  issue  for 
resolution.   Moreover,  there  is  a  federal  Commission  of 
Inquiry  (Paul  Fraser)  considering  the  question  of 
pornography.   Some  temporary  legislation  is  about  to  be 
presented  to  Parliament  on  this  matter.   The  court's 
decision,  therefore,  merely  added  to  the  voices  pressing  for 
a  definitive  examination  of  this  problem,  which  has  been 
left  virtually  untouched  for  years.   It  will  require  much 
study,  consultation  and  co-operation  among  many  segments  of 
the  public  to  evolve  a  scheme  which  protects  freedom  of 
expression  without  subjecting  our  children  to  bombardment  by 
certain  forms  of  offensive  pornography. 

The  Charter  cases  outlined  above  are 
instructive  for  a  number  of  reasons.   Certainly,  they  help 
to  clarify  the  meaning  of  some  of  the  rights  guaranteed  by 
the  Charter.   But  of  greater  significance  is  the  fact  that 
they  highlight  the  importance  of  balance  in  our  criminal 
justice  system,  which  is  by  nature  adversarial.   Although 
courts  have  always  been  involved  in  the  process  of  balancing 
interests,  the  Charter's  entrenchment  of  competing  rights 
and  guarantees  has  made  this  balancing  process  more  visible, 
more  explicit,  and  more  important. 
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VII.   THE  LAW  REFORM  COMMISSION  OF  CANADA 

So  far,  I  have  identified  some  of  the 
problems  that  I  have  struggled  with  while  sitting  on  the 
bench.   I  have  emphasized  the  need  for  balance,  individual 
responsibility  and  collective  co-operation  amongst  all  the 
participants  in  the  criminal  justice  system.   At  the  present 
time,  I  am  the  president  of  the  Law  Reform  Commission  of 
Canada,  an  institution  which  has  a  particularly  important 
role  to  play  identifying  the  problems  plaguing  the  criminal 
justice  system,  and  suggesting  workable  solutions. 

The  Commission  is  a  permanent,  full-time, 
five-member  agency,  which  was  established  in  1971,  over  12 
years  ago.   Although  its  primary  role  is  to  make  reports  to 
Parliament,  which  contain  suggestions  for  new  legislation, 
it  can  and  does  perform  other  supplementary  functions  along 
the  way. 

The  Commission  has  just  completed  Report 
#3,  entitled  "Our  Criminal  Law",  in  which  the  basic 
philosophy  and  aims  of  the  Commission  with  respect  to 
criminal  law  were  set  out.   This  philosophy  can  be 
summarized  in  one  word:   restraint .   The  Commission 
recognizes  that  criminal  law  is  one  way  of  bolstering  and 
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reaffirming  fundamental  societal  values,  but,  it  also 
recognizes  that  criminal  law  is  not  always  the  best  or 
cheapest  means  of  doing  so.   Criminal  law  thus  should  be  an 
"instrument  of  last  resort": 


It  must  be  used  as  little  as  possible.   The  message 
must  not  be  diluted  by  overkill-too  many  laws  and 
offences  and  charges  and  trials  and  prison  sentences. 
Society's  ultimate  weapon  must  stay  sheathed  as  long 
as  possible.   The  watchword  is  restraint  -  restraint 
applying  to  the  scope  of  criminal  law,  to  the  meaning 
of  criminal  guilt,  to  the  use  of  the  criminal  trial 
and  to  the  criminal  sentence. 


The  Commission  has  defined  what  it  means  by  "restraint"  in 
each  of  those  four  areas: 

First ,  we  should  restrict  the  ambit  of  the  criminal 
law,  decriminalize  where  criminal  prohibition  is 
unnecessary,  ineffectivje  or  inappropriate,  and 
substitute  more  positive  community-oriented 
approaches.   Second,  we  should  restrict  the  imputation 
of  criminal  responsibility,  focus  on  real  personal 
fault  and,  as  far  as  practicable,  abolish  strict 
liability.   Third,  we  should  restrict  our  use  of  the 
full  traditional  criminal  trial,  keep  the  full  solemn 
ritual  for  graver  cases  and  divert  less  serious  ones 
outside  the  ordinary  system.   Fourth,  we  should 
restrict  the  extent  to  which  we  make  use  of 
traditional  punishments  in  general  and  of  imprisonment 
in  particular,  so  as  to  minimize  suffering  and  expense 
and  at  the  same  time  open  the  door  to  more  creative 
and  imaginative  sentences.   Prison  is  not  in  general 
an  apt  means  of  rehabilitation  and  half  the  people  in 
jail  should  not  be  there.   Jail  has  a  place,  however. 
There  are  unfortunately  cases  where  rehabilitation  is 
not  our  prime  concern.   Imprisonment  should  be 
restricted  to  such  cases.   Our  basic  recommendation, 
then,  is  that  in  all  these  four  aspects-ambit, 
responsibility,  procedure,  and  sentencing-the 
watchword  must  be  restraint. 
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The  Commission  undertakes  and  promotes  serious  legal 
research.   It  stimulates  others  to  think  about  legal 
problems  and  possible  solutions  by  publishing  and 
distributing  study  papers,  working  papers,  and  reports.   It 
involves  many  Canadians  in  the  law  reform  process  by 
consulting  with  representatives  from  government,  police,  the 
judiciary,  the  bar,  and  the  law  schools. 

But  the  Law  Reform  Commission  cannot  make 
proposals  for  change  in  a  vacuum.   In  1977,  Mr.  Justice 
Lamer,  then  the  Chairman  of  the  Law  Reform  Commission  of 
Canada,  which  had  just  published  its  reform  manifesto 
entitled  "Our  Criminal  Law"  (1976),  made  a  rather  startling 
suggestion  in  a  speech  to  the  Canadian  Congress  of 
Criminology  and  Corrections.   Mr.  Justice  Lamer  urged 
Parliament  to  declare  a  moratorium  on  all  new  programs  of 
legislative  reform  in  the  field  of  criminal  law.   He  told 
his  listeners: 


The  point  I  wish  to  make  is  that  until  we  have  a 
better  idea  of  where  we  are  going  (or  what  is  more 
important,  an  idea  of  where  we  ought  to  be  going) 
changes,  new  programs  and  legislative  schemes  can  all 
fairly  be  said  to  be  random  and  ad  hoc  measures.   They 
may  be  improvements  but  it  is  equally  true  to  say  that 
they  may  not  be.   There  is  no  way  to  tell  because  of 
the  absence  of  one  fundamental  thing:   a  comprehensive 
justice  policy. 
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Mr.  Justice  Lamer  called  for  a  "full-fledged  debate"  over 
what  Canadians  want  the  criminal  justice  system  to  be,  and 
what  we  want  it  never  to  become. 

In  1982,  the  Government  of  Canada 
responded  to  Mr.  Justice  Lamer ' s  challenge  and  articulated  a 
comprehensive  criminal  justice  policy  for  Canada  based  in 
large  part  upon  the  Law  Reform  Commission's  Report,  "Our 
Criminal  Law".   The  government  sets  out  a  framework  for  the 
role  of  criminal  law  in  The  Criminal  Law  in  Canadian 
Society.   That  framework  includes  a  statement  of  the  purpose 
of  the  criminal  law,  and  principles  to  be  applied  in 
achieving  that  purpose.   According  to  the  government: 


The  purpose  of  the  criminal  law  is  to  contribute  to 
the  maintenance  of  a  just,  peaceful  and  safe  society 
through  the  establishment  of  a  system  of  prohibitions, 
sanctions  and  procedures  to  deal  fairly  and 
appropriately  with  culpable  conduct  that  causes  or 
threatens  serious  harm  to  individuals  or  society. 


Some  of  the  principles  to  be  applied  in  achieving  this 
purpose  include  the  following: 

(a)   the  criminal  law  should  be  employed  to  deal  only 
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with  that  conduct  for  which  other  means  of 
social  control  are  inadequate  or  inappropriate, 
and  in  a  manner  which  interferes  with  individual 
rights  and  freedoms  only  to  the  extent  necessary 
for  the  attainment  of  its  purpose; 

(b)  the  criminal  law  should  clearly  and  accessibly 
set  forth: 

(i)    the  nature  of  conduct  declared 

criminal ; 
(ii)   the  responsibility  required  to  be 

proven  for  a  finding  of  criminal 

1  lability ; 

(c)  the  criminal  law  should  also  clearly  and 
accessibly  set  forth  the  rights  of  persons  whose 
liberty  is  put  directly  at  risk  through  the 
criminal  law  process. 


The  obstacle  to  criminal  law  reform 
perceived  by  Mr.  Justice  Lamer  thus  has  been  removed.   The 
road  to  reform  now  is  clear.   We  have  a  government  policy  to 
guide  the  way.   We  also  have  the  government's  commitment  to 
engage  in  a  detailed,  long-term  program  of  criminal  law 
review.   This  review  will  require  thorough  examination  of 
all  substantive  and  procedural  aspects  of  Canadian  criminal 
law.   The  work  of  the  Law  Reform  Commission  constitutes 
Phase  I  of  the  review.   In  Phase  II,  the  Department  of 
Justice  assesses  the  Commission's  reports  and  makes 
recommendations  to  the  Minister  of  Justice  and  Parliament. 
In  Phase  III,  legislative  changes  are  made  and  implemented. 
The  Law  Reform  Commission  is  playing  and  will  continue  to 
play  a  key  role  in  reforming  the  criminal  law  of  Canada. 
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The  Canadian  Association  for  the  Prevention  of  Crime  is  also 
a  major  actor  in  this  project  with  its  publication  Towards  a 
New  Criminal  Law  For  Canada  (1982)  and  with  meetings  such  as 
this. 

The  Law  Reform  Commission's  work  in  the 
next  few  years  is  based  on  our  philosophy  as  expressed  in 
Our  Criminal  Law,  which  was  adopted  and  elaborated  in  The 
Criminal  Law  in  Canadian  Society.   We  seek  to  prepare  a  new 
Criminal  Code  for  Canada  which  is  simpler,  more  logical, 
more  coherent  and  more  restrained  and  which  better  reflects 
the  values  of  modern  Canada.   These  fundamental  principles 
are  reflected  in  every  study  paper,  working  paper  and  report 
of  our  Commission. 

As  you  are  no  doubt  aware,  we  have  already 
released  reports  dealing  with  the  law  of  theft  and  fraud, 
contempt  of  court,  sexual  offences,  euthanasia,  and  the 
jury.   Working  papers  on  topics  such  as  homicide,  vandalism, 
and  defamatory  libel,  are  currently  in  progress.   These 
papers,  I  hope  you  will  agree,  emphasize  the  Commission's 
commitment  to  the  philosophy  of  restraint,  rationality  and 
clarity. 

The  paper  on  homicide  provides  one  of  the 
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best  examples  of  that  philosophy.   Many  changes  have  been 
made  to  the  existing  homicide  provisions  of  the  Code  over 
the  years,  such  as  the  abolition  of  the  death  penalty,  the 
creation  of  degrees  of  murder,  and  the  addition  of  the 
offence  of  infanticide.   Unfortunately,  these  piecemeal 
changes  have  resulted  in  a  law  of  homicide  which  is  unduly 
complex,  difficult  to  explain  to  juries,  lacking  in 
coherence,  and  often  unfair. 

The  Law  Reform  Commission  paper  attempts 
to  simplify  and  rationalize  the  homicide  provisions  of  the 
Code  in  accordance  with  the  dictates  of  morality.   The  most 
significant  proposals  call  for  a  re-definition  of  the 
homicide  offences,  and  a  re-structuring  of  the  sanctions  for 
homicide. 

Our  initial  hope  was  to  have  only  three 
types  of  homicide  -  intentional,  which  would  still  be  called 
murder,  reckless  homicide  and  negligent  homicide.   The 
felony-murder  rule  would  be  abolished. 

Our  initial  consultations,  however,  have 
convinced  us  that  it  is  still  necessary  to  maintain  two 
degrees  of  murder.   We  feel,  however,  that  the  present 
distinction  between  the  two  degrees  of  murder  are 
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inadequate.   Our  research  team  has  evolved  a  new  concept. 
First  degree  murder  would  be  murder  involving  the 
surordinat ion  of  the  victim's  life  to  the  offender's 
purpose,  and  would  continue  to  carry  a  minimum  sentence  of 
imprisonment.   These  types  of  killing  are  the  most  serious 
and  would  include  contract  killing,  terorist  killing, 
killing  for  insurance  money,  killing  of  guards  or  police 
officers  to  facilitate  crimes  or  escapes,  etc. 

Second  degree  murder,  which  would 
encompass  all  other  killings  by  persons  who  mean  to  kill, 
would  be  punishable  by  a  maximum  penalty  of  a  number  of 
years  of  imprisonment,  but  no  minimum.   Factors  such  as 
provocation  would  not  reduce  second  degree  murder  to  a 
lesser  offence,  but  would  be  taken  into  account  in 
sentencing. 

Killing  a  person  recklessly  would  not  be 
murder,  but  rather  "reckless  homicide".   And  the  present 
offence  of  causing  death  by  criminal  negligence  would  be 
replaced  by  the  crime  of  "negligent  homicide",  which  would 
consist  of  killing  through  gross  failure  to  take  due  care 
for  the  lives  of  others.   The  last  two  offences  would  carry 
maximum  penalties  lower  than  that  of  second  degree  murder, 
to  reflect  the  gravity  of  misconduct  by  reference  to  the 
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accused's  state  of  mind. 

These  proposals  would  rid  the  law  of 
homicide  of  many  of  its  present  deficiencies.   The  new 
definition  of  first  degree  murder,  we  believe,  would  be  much 
easier  for  juries  to  understand,  while  underlining  the 
heinousness  of  cold-blooded  killings.   This  new 
categorization  is  rational,  and  meets  the  needs  of  social 
policy.   The  removal  of  the  minimum  penalty  for  second 
degree  murder  would  simplify  the  law  with  respect  to 
provocation,  while  introducing  flexibility  to  permit  a  judge 
to  take  into  account  all  mitigating  and  aggravating  factors 
when  imposing  a  sentence  in  cases  such  as  euthanasia  or 
infanticide.   The  result  is  a  scheme  which  is  just, 
rational,  and  simple,  we  hope. 

Another  working  paper  in  progress 
addresses  the  special  group  of  property  offences  known  as 
mischief  and  arson  which  are  contained  in  Part  IX  of  the 
Code.   The  Law  Reform  Commission  has  identified  many 
problems  with  the  present  law  regarding  damage  to  property. 
In  general,  these  provisions  of  the  Code  are  highly  complex, 
overlapping  and  confusing.   For  example,  some  of  the 
mischief  offences  go  beyond  protection  of  property  and  into 
areas  also  dealt  with  by  the  criminal  law  of  assault  and 
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intimidation,  or  by  private  and  public  law  governing  the  use 
of  property. 

The  Commission  is  planning  to  restructure 
the  law  in  Part  IX  of  the  Code,  to  respond  to  these 
concerns.   The  main  proposal  for  reform  is  the  creation  of  a 
new  offence  called  vandalism,  rather  than  the  present 
"mischief",  because  the  word  "vandalism"  carries  a  stronger 
negative  connotation  and  highlights  a  social  problem  which 
is  of  increasing  concern.   The  new  vandalism  law  would 
prohibit  conduct  which  damages  or  destroys  property  or 
renders  property  useless  by  tampering  with  it.   The  offence 
would  be  restricted  to  conduct  which  directly  affects  the 
property.   It  would  not  attempt  to  regulate  relationships 
between  the  owner  or  user  and  the  property,  as  that  could  be 
dealt   with  by  other  areas  of  the  criminal  law.   True  to  the 
Commission's  philosophy  of  restraint,  interference  short  of 
damage  would  not  be  addressed  by  this  offence,  as  relief 
from  such  conduct  could  be  left  to  civil  law  remedies. 

Another  proposal  is  to  create  a  separate 
offence  of  arson  distinct  from  vandalism,  because  of  the 
risk  to  life  and  safety  involved  in  the  use  of  fire. 
Moreover,  it  has  been  drawn  to  our  attention  that  organized 
crime  is  often  involved  in  arson.   Although  arson  could  be 
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treated  as  a  special  type  of  vandalism,  this  might  not 
sufficiently  underline  the  danger  inherent  in  the  use  of 
fire.   However,  the  Law  Reform  Commission  has  decided  to 
reserve  for  a  future  working  paper  the  question  of  exactly 
how  to  define  arson  and  how  it  should  be  distinguished  from 
vandal  ism. 

In  general,  these  proposals  attempt  to 
distinguish  between  conduct  which  causes  serious  harm  to 
property  and  is  is  best  dealt  with  through  the  mechanism  of 
the  criminal  law,  and  conduct  which  is  not  really  culpable 
and  better  left  to  other  mechanisms  of  social  control.   For 
those  acts  deserving  of  denunciation  by  the  criminal  law, 
the  Commission  recommends  changes  that  will  bring  about 
greater  clarity  and  rationality. 

Yet  another  area  of  law  under  study  by  the 
Commission  is  the  criminal  offence  of  defamatory  libel.   The 
Code  offence  is  problematic  because  it  may  offend  the 
provisions  of  the  Charter  of  Rights  which  guarantee  freedom 
of  expression,  the  presumption  of  innocence,  and  equality 
before  the  law.   In  addition,  the  crime  of  defamatory  libel, 
quite  paradoxically,  appears  to  be  unnecessarily  broader 
than  the  tort  of  defamation. 
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The  Commission  has  concluded  that  criminal 
defamatory  libel  is  unnecessary  because  the  civil  remedy  for 
defamation  is  a  preferable  remedy  against  those  who  unfairly 
attack  a  person's  reputation.   Furthermore,  retaining  a 
crime  of  defamation  may  prevent  legitimate  public  criticism 
because  of  the  fear  of  prosecution.   In  accordance  with  the 
principle  that  the  criminal  law  should  be  used  with 
restraint,  when  other  means  of  social  control  are  inadequate 
or  inappropriate,  the  Commission  recommends  that  the  offence 
of  defamatory  libel  should  be  abolished.   A  similar  fate  may 
also  await  crimes  such  as  bigamy,  incest  among  consenting 
adults,  and  other  similar  offences. 

VIII.   CONCLUSION 

I  believe  that  we  can  do  much  to  improve 
the  present  criminal  justice  system.   Just  as  I  have,  each 
of  you  will  have  your  own  set  of  reform  ideas.   Several  of 
our  recommendations,  as  well  as  a  package  of  other  reform 
measures,  are  about  to  be  presented  to  Parliament  in  a 
comprehensive  Criminal  Law  Amendments  bill.   Individually 
each  of  them  may  appear  to  be  unimportant,  but  together  they 
can  make  a  significant  difference.   It  is  hoped  that  they 
will  win  the  support  of  Parliament  and  become  law  without 
delay.   In  recent  years,  there  has  been  a  certain 
sluggishness  in  our  legislative  machinery.   It  needs 
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lubrication  and  encouragement.   If  each  of  us  did  our  best 
to  support  this  worthwhile  legislation,  perhaps  it  would  be 
promptly  enacted,  suitably  amended  if  necessary.   Let  us 
demonstrate  that  the  spirit  of  law  reform  is  alive  and  well 
in  Canada  in  1980's. 

But,  as  I  emphasized  at  the  beginning, 
legislative  change  is  only  part  of  the  solution  to  the 
problems  facing  the  system.   Meaningful  reform  cannot  occur 
without  co-operation  of  all  parties  involved.   Every 
participant  in  the  system  must  perform  his  or  her  function 
flexibly  and  sensitively,  and  with  a  view  to  the  health  of 
the  system  as  a  whole. 


Such  co-operation  is  required  now  more 
than  ever.   Our  criminal  justice  system  is  facing  stresses 
caused  by  the  Charter  of  Rights,  which  are  affecting  its 
every  aspect.   If  we  are  to  avoid  unnecessary  litigation  and 
expense,  we  all  must  strive  to  ensure  that  the  rights 
guaranteed  by  the  Charter  are  protected  in  our  daily 
practice.   This  means  that  police  officers  must  inform 
arrested  persons  of  their  right  to  counsel .   Crown 
procedures  must  ensure  that  accused  persons  are  brought  to 
trial  within  a  reasonable  time.   Judges  must  not  deny 
reasonable  bail  to  the  accused  without  reasonable  cause. 
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And  parole  and  corrections  officers  must  release  prisoners 
before  their  detention  becomes  "cruel  and  unusual  treatment 
or  punishment " . 

The  state  of  our  economy  also  strains  the 
criminal  justice  system.   In  times  of  financial  restraint, 
each  of  us  must  try  not  only  to  improve  the  system,  but  to 
keep  the  cost  of  administering  it  reasonable.   One  way  of 
cutting  costs  is  through  the  more  responsible  exercise  of 
discretion.   In  fact,  without  giving  up  any  legal  rights  at 
all,  this  could  save  money  by  avoiding  unnecessary  trials, 
voir  dires ,  and  applications  for  judicial  review.   The  duty 
to  exercise  discretion  responsibly  means  that  police  must 
charge  accused  appropriately.   Crown  attorneys  and  defence 
counsel  must  be  willing  to  discuss  guilty  pleas  realis- 
tically, and,  in  appropriate  cases,  to  consent  to  the 
admission  of  uncontested  evidence. 

I  also  feel  that  judges  should  not  be 
reluctant  to  encourage  counsel  to  compromise  when  it  seems 
warranted. 

Each  of  us  must  commit  ourselves  to  give 
Canadians  the  best  protection  we  can  at  a  reasonable  cost, 
both  financial  and  human.   We  must  recognize  that  the  system 
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cannot  be  transformed  overnight.   We  must  be  patient.   We 
must  be  willing  to  take  small  steps.   But  we  must  firmly 
insist  that  small  steps  are  taken  and  that  steady 
improvement  comes.   We  must  press  on  together  in  the 
direction  we  are  travelling.   Each  of  us  alone  is  only  a 
small  cog  in  a  large  creaking  wheel,  but  by  co-operation  we 
can  ensure  that  our  criminal  justice  system  will  be  a  source 
of  pride,  not  of  shame.   We  can,  by  working  together, 
demonstrate  that  the  cause  of  law  reform  is  not  floundering 
but  flourishing  and  that  it  will  continue  to  prosper  in  the 
years  ahead. 


II.       INVOLVEMENT 


4  .  TAKING  LAW  REFORM  SERIOUSLY 


Women's  Canadian  Club  of  Toronto 
Toronto,  Ontario 


October  25,  1985 


"...law  reform  is  not  for  the  timid, 
the  cynical  or  the  impatient;  it  is 
for  the  bold,  the  idealistic  and  those 
who  are  patient  beyond  belief." 
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Most  Canadians  probably  view  law  reform  as  an 
abstract  process  that  does  not  affect  then-,  personally.   Thus, 
because  most  Canadians  do  not  like  to  deal  in  abstractions 
and  things  that  do  not  affect  them,  they  do  not  take  law 
reform  seriously.   They  may  be  vaguely  aware  that  all  is  not 
functioning  as  well  as  it  should  in  our  legal  system,  even 
though  it  certainly  is  one  of  the  best  in  the  world.   They 
may  grumble  about  too  many  criminals  prowling  our  streets  or 
about  the  high  cost  of  legal  services,  but  they  don't  go 
beyond  complaining  to  one  another. 

Today,  I  would  like  to  spark  a  little  interest  in 
you  about  our  legal  system,  about  law  reform  in  Canada,  and 
about  the  need  for  all  Canadians  to  take  law  reform  seriously. 
I  hope  to  examine  with  you  some  of  the  major  areas  where  law 
reform  is  long  overdue.   I  plan  to  describe  for  you  some  of 
the  ideas  of  the  Law  Reform  Commission  of  Canada  for  bringing 
Canadian  law  into  the  late  twentieth  century.   I  hope  finally 
to  encourage  you  to  get  involved  in  making  our  legal  system 
better  than  it  is  because  it  is  important  to  you. 

Lav:  reform  consists  of  more  than  abstractions  drea~e: 
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up  by  legal-  academics.   Law  reform  deals  with  issues  that 
affect  you  as  Canadians  -  Canadians  who  marry  and  procreate, 
who  drink  water  from  polluted  rivers,  who  suffer  from  crime, 
who  are  surrounded  by  technology  and  who  face  a  mass  of 
unintelligible  legislation  buried  in  books  squirrelled  away 
in  law  libraries  and  known  only  to  lawyers. 

Why  do  we  need  law  reform,0   Among  the  nations  of  the 
Western  world,  our  legal  system  is  one  of  the  better  ones. 
Canadians  don't  stampede  to  Ottawa  very  often  to  complain  about 
outdated  laws  except  perhaps  for  the  emotional  issues  of 
capital  punishment  and  abortion.   Canadians  are  more  worried 
about  a  lethargic  economy  than  they  are  about  a  lethargic  legal 
system.   After  all,  we  have  laws  that  largely  reflect  our 
values  as- a  people,  we  have  a  Charter  of  Rights  and  Freedoms , 
we  have  an  independent  judiciary,  and  we  have  a  legal  profession 
that  is  by  and  large  honest  and  competent. 

Our  system  of  justice  is  basically  a  good  one,  but 
we  also  have  a  lot  of  cracks  in  it.   Some  of  those  cracks 
have  always  been  there;  others  are  the  product  of  changing 
society.   New  social  trends  have  raised  a  plethora  of  legal 
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issues;  the  widespread  use  of  drugs,  the  abuse  of  alcohol 
by  drivers  of  motor  vehicles  and  the  changed  structure  of  the 
family  unit  are   all  phenomena  that  the  lav:  has  not  fully 
grappled  with.   Laws  based  on  ideas  of  morality  from  the 
Victorian  age  remain  with  us  today,  ill-suiting  a  society 
moving  towards  sexual  equality. 

The  law  is  trying  to  cope  with  technology,  but  is 
doing  so  inadequately.   Laws  which  were  enacted  to  regulate  a 
simple  agricultural  economy  are  still  being  used  to  control  ar 
extraordinarily  complex  industrial  civilization.   We  try  to 
apply  legal  doctrines  devised  centuries  ago  to  handle 
interference  with  computer  systems,  environmental  damage, 
artificial  insemination,  hospital  life  support  systems  and 
test  tube  babies.   Many  of  our  present  laws  are  archaic;  they 
are  horse  and  buggy  laws  in  a  nuclear  age. 

Our  legal  system  is  costly  both  to  governments  who 
must  fund  the  administration  of  justice  and  to  individual 
Canadians  who  m.ay  find  themselves  involved  in  the  civil  or 
criminal  process.   The  process  of  justice  is  slow  and, 
because  it  is  slow,  it  is  also  unfair  sometimes. 
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We  face  an  increasingly  complicated  set  of  laws.  As  01 
society  becomes  more  complex,  so  do  the  laws  that  govern  it. 
Not  only  does  this  bind  us  in  an  ever  tightening  network  cf 
rules,  but  as  the  volume  of  law  increases,  the  likelihood 
diminishes  that  those  who  are  subject  to  the  law  can  ever 
know  or  understand  it. 

Let  me  ask  you  this.   What  do  you  want  from  your 
legal  system''   I  suspect  that  many  of  you,  after  a  few  moments 
of  reflection,  will  answer  -  if  I  may  be  permitted  to  speak  on 
your  behalf  -  that  you  want  fairness,  you  want  efficiency, 
you  want  compassion,  you  want  comprehensibility ,  you  want  the 
flexibility  to  change,  and  you  want  reasonable  cost. 


Let  me  ask  another  question.   How  many  of  you  think 
that  our  system  provides  all  of  the  attributes  I  have  just 
mentioned''   Perhaps  here  I  should  not  be  so  ready  to  speak  on 
your  behalf,  but  I  will  take  the  liberty  to  suggest  that  even 
the  most  charitable  among  you  will  not  find  all  of  those 
attributes  in  our  present  system.   I  can  rely  on  some  recent 
(i960)  research  which  examined  the  attitudes  of  Canadians 
about  the  lav:  and  their  legal  system.   The  Leaal  Research 
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Institute  surveyed  6<i0  Canadians  in  three  major  cities  - 
Toronto,  Montreal  ar.i    Winnipeg. 

The  findings  are  relevant  to  our  discussion.   While 
there  was  a  consensus  among  those  surveyed  that  Canada's 
laws  generally  stand  for  what  people  want ,  rr.ar.y  Canadians 
criticized  the  manner  in  which  justice  is  being  dispensed. 
A  large  majority  of  the  respondents  -  76%  -  felt  that  something 
needs  to  be  done  to  improve  the  way  the  legal  system  operates 
and  the  laws  it  produces.   Only  one-fifth  of  the  respondents 
felt  that  our  system  of  laws  is  in  touch  with  modern  conditions. 
Many  felt  that  the  legal  system  favours  the  rich  and  powerful. 

The  survey  respondents  also  felt  that  it  takes  too 
long  to  get  anything  done  through  the  legal  process.   And, 
perhaps  most  significant,  most  of  the  respondents  felt  that 
there  was  less  respect  for  the  law  today  than  there  was 
five  years  ago. 

Women  were  less  satisfied  than  men  with  the  operation 
of  the  legal  system  and  did  not  see  the  law  as  representing  a 
consensus.   They  wanted  law  refcrrr.   As  a  lav;  reformer 
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speaking  to  this  audience.  I  am  particularly  comforted  by 
that  survey  finding.   1  should  be  among  friends. 

I  have  painted  only  in  a  most  preliminary  fashion 
the  nature  of  some  of  the  deficiencies  of  our  present  legal 
system.   And  I  should  in  fairness  not  tar  the  entire  system  of 
justice  for  not  responding  to  the  conditions  of  the  20th 
century.   Significant  advances  have  been  made.   We  have  had 
provincial  legal  aid  programs  in  Canada  since  as  far  back  as 
1966.   Indigent  Canadians  now  have  access  to  justice.   We  have 
provincial  and  federal  ombudsmen  to  assist  Canadians  in  dealing 
with  their  governments.   The  provinces  have  implemented  no-fault 
insurance  schemes  for  auto  accident  victims.   In  1968  changes 
were  made  to  our  divorce  laws  and  mere  reforms  (based  on  eur 
Report  #6  of  1976)  are  now  before  a  Parliamentary  Committee. 
Family  law  reform  legislation  has  been  passed  in  provinces 
across  the  country.   We  have  seen  a  number  of  changes  to  our 
criminal  laws,  including  the  abolition  of  capital  punishment, 
the  introduction  of  protection  of  privacy  provisions  and  bail 
reform.   Victims  of  crime  are  now  compensated.   Drunk  drivers 
will  be  treated  more  severely  starting  in  December  of  this  year. 
Canadians  now  have  freedom-  of  information  and  privacy  legislatic: 
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After  years  of  criticism  of  the  law  dealing  with 
young  offenders.  Farliament  enacted  the  Young  Offenders  Act 
in  1962,  which  cane  into  force  in  198-i.   Young  people  are  now 
to  be  given  more  procedural  rights  than  they  had  in  the  past. 
Their  liability  will  now  depend  on  the  violation  of  a  specific 
federal  law.   No  young  person  under  12  (7  before  YOA)  can  be 
ultimately  responsible  and  the  act  covers  young  people  up  to 
16  years  of  age  (16  before  YOA).  These  changes  will  cost  money 
and  create  some  problems,  as  all  reforms  do,  but  adjustments 
are  underway  to  make  the  new  system  operate  even  better. 

Consequently,  you  can  see  that  law  reform  has  not 
stood  still  in  the  20th  century;  it  just  has  not  moved  as  quickly 
as  it  should.   I  would  now  like  to  go  beyond  the  limited 
reforms  of  recent  decades  and  look  more  closely  at  just  a 
few  of  the  many  remaining  deficiencies.   I  will  also  address 
the  role  of  the  Law  Reform  Commission  of  Canada  in  making 
Canada's  laws  more  current,  more  compassionate  and  more 
rational  . 
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The  Law  Reform  Co  mm  ission  of  Canada 

The  movement  to  create  a  federal  law  reform  agency 
gained  momentum  in  Canada  during  the  1960's,  following  the 
establishment  of  similar  agencies  in   the  provinces  and  in  other 
countries.   Those  involved  with  the  Canadian  legal  system  -  judges 
lav.-  professors,  lawyers  -  had  realized  for  some  time  that  our 
legal  system  was  not  keeping  abreast  of  changes  in  society. 
Several  reasons  were  suggested  for  this:   lack  of  resources, 
overworked  public  officials,  and  self-satisfaction  with  the 
system  as  it  stood,  inefficient  though  it  was  on  many  counts. 
Most  significant,  however,  was  the  lack  of  a  vehicle  for 
reform  -  an  organization  that  could  devote  itself  almost 
exclusively  to  law  reform. 


The  Law  Reform  Commission  of  Canada  came  into 
existence  in  1971  with  the  support  of  all  political  parties  - 
a  rare  moment  in  Canadian  politics.   The  then  Minister  of 
Justice,  the  Rt.  Hon.  John  Turner,  emphasized  at  that  time 
that  "the  law  must  never  stand  still  again".   The  Law  Reform 
Com.mission  of  Canada  was  seen  as  the  practical  means  of 
preventing  Canadian  law  and  the  Canadian  legal  system  from 
ossifying.   Since  its  inception,  the  Commission  has  received  the 
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support  of  all  governments,  no  matter  what  their  political 
str  ipe . 

The  mandate  of  the  Law  Reform  Commission  of  Canada 
permits  it  to  undertake  the  most  fundamental  kind  of  law 
reform.   It  is  charged  with  developing  "new  approaches  to  and 
new  concepts  of  the  law  in  keeping  with  and  responding  to  the 
changing  needs  of  modern  Canadian  society  and  of  individual 
members  of  that  society". 

The  Commission's  enabling  legislation,  the  Law 
Reform  Cor.m  ission  Act,  permits  it  to  examine  the  philosophical 
basis  of  our  legal  system,  to  review  the  present  law  and  its 
defects  and  to  take  bold  new  approaches  when  recommending 
changes.   According  to  the  Act,  the  purpose  of  the  Commission 
is  "to  study  and  keep  under  review  on  a  continuing  and 
systematic  basis  the  Statutes  and  other  laws  comprising  the 
laws  of  Canada  with  a  view  to  making  recommendations  for  their 
improvement,  modernization  and  reform".   Kith  those  general 
directions  and  several  more  specific  mandates,  Parliament  set 
us  loose  on  the  laws  of  Canada. 


For  the  past  fourteen  years  the  Commission  has 
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sought  to  fulfil  its  mandate.   The  mandate  is  simple  enough,  but 
the  task  is  e n c r rr. o u s .   Federal  laws  number  in  the  tens  of 
thousands.   Even  if  society  were  to  stand  still,  the  task  of 
reviewing  our  laws  in  order  to  remove  anachronisms  and 
anomalies  would  challenge  even  the  most  avid  intellectuals.   And 
society  is  not  standing  still.  We  may  think  that  we  have 
successfully  achieved  one  law  reform  goal  only  to  find  out  that 
still  more  laws  need  repair. 

Ke  have  nonetheless  accomplished  a  great  deal  in 
lighting  the  path  to  law  reform,  but  there  is  a  great  deal 
more  that  we  must  accomplish  before  we  can  rest. 


Among  the  principal  concerns  of  the  Commission  is 
Canada's  Criminal  Code.   Our  Criminal  Code  was  first  enacted 
in  1892,  the  fulfilment  of  Sir  John  A.  MacDonald's  dream  that 
Canada  should  have  a  nationwide  set  of  criminal  laws,  although 
the  Code  came  into  existence  only  after  his  death.   The  1892 
Code  sought  to  give  to  Canadians  a  uniform  criminal  law  and 
today  still  forms  the  foundation  of  our  criminal  law. 
Unfortunately,  when  Parliament  debated  the  nature  of  the 
first  Criminal  Code,  it  paid  scant  attention  to  the  general 
principles  that  should  guide  Canadian  criminal  law  and 
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The  1892  Code  was  almost  immed  1  a tely  criticized  for 
being  "replete  of  contradictory  redundant  enactments,  of 
clur.sy,  needless  minute  and  irrational  and  repugnant 
previsions,  obviously  leading  to  incongruities  and  anomalies". 
That  same  Code  forms  the  essence  of  Canadian  criminal  law  in 
the  19e0's,  a  si'tuation  that  should  not  please  us. 

Since  1892,  there  have  been  a  series  of  amendments 
to  the  Criminal  Code  on  a  diverse  range  of  matters  -  bail 
reform,  wiretapping,  capital  punishment,  and  homosexuality  are 
but  a  few.   The  year  1955  saw  the  redrafting  of  offences  into 
more  concise  statements  and  the  removal  of  many  obsolete  and 
superfluous  provisions.   Essentially,  however,  there  was 
little  difference  in  language  or  in  basic  design  of  the  1955 
and  1892  Codes.   The  1955  Code  marked  one  significant 
milestone  -  the  abolition  of  all  common  law  offences  except 
contempt  of  court. 


The  most  recent  amendments  to  our  Criminal  Code  were 
those  passed  last  June  in  the  form  of  Bill  C-18.   That  Bill 
will  be  proclaimed  into  law  as  the  Criminal  Law  Amendment  Act, 
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I  9  E  5  on  December  2  of  this  year.   It  introduced  telewarrants 
into  Canadian  criminal  law,  the  taking  of  blood  samples  to 
test  fcr  impairment  in  drunk  driving  cases,  and  prohibited  the 
abuse  of  computer  systems.   Bill  C-18  abolished  writs  of 
assistance,  which  under  four  federal  statutes  provided 
exceedingly  wide,  and  most  probably  unconstitutional,  powers 
of  search  and  seizure.   It  also  provided  legislative 
authorization  f or  'pr e-tr ial  conferences  in  criminal  cases,  a 
subject  I  will  discuss  more  fully  later.   It  tidied  up  a 
number  of  search  and  seizure  matters. 

Bill  C-18  went  far  beyond  the  amendments  I  have  just 
mentioned,  but  I  am  particularly  pleased  with  these 
amendments,  as  they  reflect  recommendations  of  the  Law  Reform 
Commission.   In  fact,  the  recommendations  of  five  Commission 
reports  can  be  found  in  the  provisions  of  Bill  C-18.   That 
brings  to  a  total  of  ten  the  number  of  Commission  reports  that 
have  seen  recommendations  enacted  in  whole  or  in  part  by 
Par  1 i  ament . 


The  Commission  had  several  years  ago  recommended  a 
number  of  changes  to  the  provisions  of  the  Criminal-  Code 
dealing  with  sexual  offences.   This  part  of  the  Code  was 
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little  more  than  a  collection  of  disparate  sections  with 
inconsistent  philosophies  towards  sexual  offences.   The 
language  used  to  describe  the  offences  was  archaic.   Perhaps 
most  important,  the  Code  did  not  take  into  account  the  many 
social  changes  that  had  occurred  since  these  offences  were 
enacted  in  1892. 

The  Commission  made  recommendations  to  address  those 
deficiencies  in  its  1978  Report  entitled  Sexual  Offences.   It 
recommended  that  all  provisions  dealing  with  sexual  offences 
should  be  placed  in  one  part  of  the  Criminal  Code.   It  sought 
to  remove  altogether  some  outmoded  provisions,  such  as  those 
relating  to  the  seduction  of  a  female  passenger  by  the  master 
of  a  ship.   It  also  recommended  changing  the  name  of  the  offence 
of  rape  and  calling  it  "sexual  interference",  reflecting  the 
predominantly  aggressive  rather  than  sexual  nature  of  this  form 
of  interference  with  the  person.   The  immunity  from  prosecution 
that  a  husband  received  if  he  sexually  assaulted  his  wife  would 
also  be  eliminated. 


The  value  of  this  work  by  the  Commission  is 
reflected  in  the  adoption,  at  least  in  substance,  of  some  of 
our  recommendations  by  the  federal  government  in  the 
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a-.endr.ents  to  the  Crirjne]  Code  which  were  proclaimed  in  1983. 
Those  amendments  changed  the  name  of  the  offence  of  rape  and 
renamed  it  sexual  assault,  sexual  assault  with  a  weapon  and 
aggravated  sexual  assault.   Husbands  can  now  be  convicted  of 
sexually  assaulting  their  wives.   And  the  term  "prostitute"  now 
includes  a  person  of  either  sex. 


These  ere  all  important  reforms,  but  more  needs  to  be 
done  to  revamp  our  criminal  laws.   Despite  these  periodic  and 
occasionally  fairly  significant  criminal  amendments,  we  have 
not  seen  fundamental  changes  to  a  law  that  was  inadequate  from 
birth.    We  have  scratched  at  the  surface  of  the  Code  by 
altering  offences  and  procedures  here  and  there,  but  we  have 
not  reached  its  soul.   Not  only  does  this  affect  the  quality 
of  criminal  justice,  but  it  also  affects  the  cost.   In  1981- 
82,  over  $5.7  Billion  were  expended  to  administer  Canada's 
system  of  criminal  justice.   Of  that  total,  police  costs 
exceeded  $4  billion,  prison  costs  amounted  to  almost  SI 
billion,  and  court  expenditures,  including  the  salaries  of 
fudges  and  prosecutors,  were  over  $400  million.   A  more 
rational  Criminal  Code  would  almost  certainly  reduce  some  of 
these  costs. 
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I  ask  you  to  think  back  to  the  19th  century  for  a 
moment.   Try  to  conceive  of  how  many  19th  century  economic 
conditions  and  social  mores,  customs  and  technologies  persist 
today.   Some  still  do.   Murder  is  as  wrong  now  as  it  was  then. 
So  are  theft  and  fraud.   But  society  has  changed  in  a  fashion 
that  even  the  most  clairvoyant  soothsayers  could  not  have 
foreseen.   What  unfortunately  has  not  changed  to  the  same 
degree  is  our  criminal  law.   Much  of  our  criminal  law  remains 
rooted  too  firmly  in  the  past,  with  only  a  few  new  shoots 
emerging  from  time  to  time.   What  we  need  is  a  major 
transplant  of  thought. 

The  Law  Reform  Commission  of  Canada  is  working  on 
that  major  transplant.   In  the  Fall  of  1979,  Senator  Jacques 
Flynn,  then  Minister  of  Justice,  and  his  provincial 
counterparts  agreed  that  a  thorough  review  of  the  Criminal 
Code  should  be  undertaken.   The  first  phase  of  that  review 
involved  the  Law  Reform  Commission,   The  Commission  was  to  be 
responsible  for  the  basic  research,  analysis  and  formulation 
of  recommendations  to  change  Canada's  criminal  law. 


The  Commission  had  already  at  that  time  begun  its 
work  on  the  criminal  law.   in  1976  it  tabled  a  Report  to 
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Parliament  entitled  Our  Criminal  Law.   The  underlying 
philosophy  of  the  Report  can  be  summarized  in  one  word  - 
restraint.   The  criminal  law  should  be  used  as  an  instrument 
cf  last  resort.  The  rational  for  this  approach  is  simple:   Too 
heavy  a  reliance  on  criminal  law  can  only  dilute  its  impact. 
Criminalizing  relatively  trivial  forms  of  conduct  that  have  no 
serious  consequences  only  serves  to  debase  a  system  of 
criminal  justice'that  should  aim  at  the  most  serious  forms  of 
misconduct  in  society.   Other  means  can  be  devised  for  dealing 
with  less  serious  forms  of  conduct. 

That  remains  our  philosophy  today  as  we  move  towards 
the  codification  of  our  criminal  law.   The  revised  Code  we 
are  drafting  will  be  largely  the  same  in  substance  as  the  present 
one,  but  it  will  be  modern  and  coherent,  reflecting  the  humanity 
and  rationality  that  should  be  inherent  in  the  Canadian  justice 
system.   It  will  also  try  to  reduce  the  number  of  Cr  iminal 
Code  offences  from  400  to  200,  bringing  greater  simplicity  to 
the  criminal  law. 


We  are  about  to  present  a  first  draft  of  our  proposed 
Criminal  Code.   This  represents  phase  I  of  a  three  phase  process. 
Phase  II  will  involve  the  Department  of  Justice  assessing  the 
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Co** i ssi on's  recommendations  and  advising  the  Minister  of 
Justice.   Phase  III  will  see  legislative  changes  made.   The  Law 
Reform  Commission  is  therefore  acting  as  the  catalyst  for  the 
whole  process,  which  is  as  it  should  be. 

We  hope  ultimately  to  create  a  comprehensive  code  of 
the  criminal  law,  one  that  can  be  understood,  supported  and 
obeyed  by  the  general  public. 

Ke  are  also  concerned  about  criminal  procedure  and 
particularly  about  the  importance  of  defining  the  scope  and 
limitations  of  police  powers,  as  the  police  often  represent 
the  citizen's  first  contact  with  the  criminal  justice  system. 
In  our  Report  23,  Quest  i  oni  ng  Suspects ,  the  Commission 
attempted  to  define  the  limits  of  permissible  intrusion  by 
agents  of  the  state  upon  the  private  interests  of  its  subjects 
for  the  purpose  of  investigating  and  prosecuting  crime. 


The  Report  recommends  legislative  reform  of  the 
existing  law  relating  to  admissibility  of  confessions  by 
enacting  detailed  rules  and  procedures  governing  the  taking  of 
statements  from  suspects  by  the  police.   Legislation,  we  feel, 
is  preferable  to  having  police  accountability  based  on 
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administrative  guidelines  which  do  not  have  the  force  of  law, 
as  is  the  practice  now. 

The  Report  recommends  that  electronic  recordings  be 
usee  to  take  statements  from  an  accused.   Recording  statements 
and  confessions  would  place  an  additional  administrative 
burden  on  the  police,  but  it  would  also  improve  the  quality  of 
the  evidence  that  results.   Recorded  statements  would  reduce 
the  length  of  the  courtroom  procedure  known  as  the  voi  r  dire, 
where  the  voluntariness  of  a  confession  is  tested.   This  is  no 
minor  matter.   A  1984  study  that  the  Commission  conducted  in 
conjunction  with  the  Ontario  Ministry  of  the  Attorney  General 
showed  that  13%  of  all  Supreme  Court  of  Ontario  time  devoted 
to  criminal  trials  was  spent  on  the  confession  voi  r  di  re 
process.   Recorded  statements  would  also  reduce  the  amount  of 
time  the  police  spend  in  court  giving  evidence.   Recordings 
may  lead  to  an  increase  in  guilty  pleas,  and  they  will  also 
protect  police  officers  from  unwarranted  allegations  of 
misconduct  during  the  course  of  questioning  suspects. 


Some  American  police  forces  began  to  videotape 
statements  of  suspects  in  the  late  1960's.   Canada  is  only  now 
experimenting  with  such  a  process.   Since  July  1  of  this  year, 
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the  Halton  Police  Force  has  been  attempting  to  record  videotapes 
of  all  interviews  of  suspects  who  are  brought  into  the  Burlingtcr 
police  station.   The  Metropolitan  Toronto  Force  is  also  testing 
a  variation  of  our  scheme.   We  are  anxiously  awaiting  the  result: 
of  these  projects,  which  promise  to  render  more  accurate  and 
more  efficient  our  criminal  justice  system. 

The  Commission ' s  work  extends  beyond  the  boundaries 
of  the  criminal  law,  although  that  is  undoubtedly  one  of  our 
major  concerns.   We  have  been  active  on  the  constitutional  front 
as  well.   On  April  17,  1982,  we  all  witnessed  the  birth  of  the 
Canadian  Charter  of  Rights  and  Freedoms ,  perhaps  the  most 
significant  legal  development  of  our  lives.   We  now  have  a 
constitutional  document  that  gives  judges  the  capacity  to 
bring  into  question  certain  aspects  of  the  law  which  violate 
the  fundamental  rights  of  Canadians  -  whether  those  rights  be 
democratic  rights,  such  as  the  right  to  vote,  legal  rights, 
such  as  the  right  not  to  be  arbitrarily  detained  or  imprisoned 
or  equality  rights,  such  as  the  right  to  equal  benefit  and 
protection  of  the  law,  without  discrimination  based  on  sex, 
national  or  ethnic  origin,  race,  colour,  religion,  age,  or 
mental   or  physical  disability. 
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The  Commission  claims  some  credit  for  at  least  one 
very  significant  provision  of  the  Charter  -  Section  24(2). 
Section  24(2)  provides  that  where  evidence  has  been  obtained 
in  a  m.anner  that  infringed  or  denied  any  rights  or  freedoms 
guaranteed  by  the  Charter,  the  evidence  shall  be  excluded  if, 
having  regard  to  all  the  circumstances,  the  admission  of  that 
evidence  would  bring  the  administration  of  justice  into 
disrepute.   That  is  a  mouthful  of  legalisms,  but  it  packs  a 
powerful  punch  on  behalf  of  the  citizen  who  may  have  been 
abused  by  the  state. 

This  section  represents  a  compromise  between  those 
who  say  that  any  evidence,  no  matter  how  improperly  it  is 
obtained,  should  be  admissible  at  trial,  and  those  who  argue 
that  improperly  obtained  evidence  should  be  automatically 
excluded.   Section  24(2)  is  an  intelligent  compromise  on  a 
difficult  question  that  has  plagued  lawmakers  in  several 
common  law  countries.   1  am  proud  that  the  Law  Reform 
Commission  was  part  of  the  resolution  of  this  issue. 


Another  one  of  our  special  missions  is  to  make  the 
law  more  understandable  to  the  ordinary  citizen.   All  of  our 
proposals  seek  to  simplify  and  clarify  areas  of  the  law  as  well 
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as  to  reform,  then,.   That  is  why  we  want  to  cod:fy  things  -  tc 
write  then  down  -  so  that  people  will  be  able  to  know  the  laws 
they  are  supposed  to  obey.   One  of  our  recent  efforts  in  this 
regard  is  the  Plain  Language  Project,  a  pilot  project,  modelled 
or,  a  5-year-old  British  movement  aimed  at  simplifying  the 
forms  governments  use  in  their  dealings  with  their  citizens.   We 
have  assembled  many  of  the  forms  and  booklets  utilized  by  the  39 
departments    of  the  federal  government,  analyzed  them  and  m.ade 
suggestions  informally  on  how  they  could  be  rendered  more 
understandable . 

So  far  our  advice  has  been  well  received  and  alterati: 
are  being  made  in  some  of  the  forms  along  the  lines  we  have 
suggested.   We  could  save  money  by  this  operation  as  well  as  serve 
the  public  better. 

In  England,  as  a  result  of  one  change  in  a  form  of 
the  National  Health  Department,  I  am  told  that  the  government  was 
able  to  transfer  one  thousand  civil  servants  to  other  departments 
to  do  more  productive  work,  1  trust.   Some  25%  of  all  the  forms 
studied  by  the  English  project  have  been  scrapped  altogether  and 
about  5C%  of  the  rest  are  altered.   We  expect  similar  requests 
in  Canada  over  the  next  few  years. 
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The  recommenda  1 i  ons  of  the  Law  Reform  Commission  or, 
the  subjects  1  have  mentioned  so  far  are  only  a  small  part  of  o  j  r 
work.   Ke  have  produced  25  Reports  to  Parliament  on  topics  as 
diverse  as  evidence,  family  law,  mental  disorder  and  the  criminal 
process,  theft  and  fraud,  sentencing,  investigative  tests,  the 
questioning  of  suspects,  extraterritorial  jurisdiction  of 
Canadian  courts  and  euthanasia.  In   addition  to  those  25  Reports 
we  have  produced  41  Working  Papers,  62  Study  Papers  and  over  170 
unpublished  Study  Papers.   All  of  these  are  available  free  of 
charge  from  the  Commission.   We  have  addressed  a  multitude  of 
issues,  and  we  hope  to  have  stimulated  serious  thought  among 
Canadians  -  be  they  lawmakers  or  those  affected  by  the  laws  - 
about  the  importance  of  reshaping  a  legal  system  that  has  not 
kept  pace  with  a  changing  society. 


Taking  Law  Reform  Ser i  ously  -  The  Next  Step 


Despite  the  tremendous  volume  of  consideration  that 
has  gone  into  our  law  reform  efforts  since  the  Commission  was 
created  fourteen  years  ago,  much  remains  to  be  done.   Our 
legal  system  still  has  many  cracks.   We  still  need  to  be 
serious  about  law  reform.   Let  me  mention  just  some  of  the 
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areas  where  we  can  profitably  work  towards  change. 

Look  first  at  the  notion  of  conflict  resolution. 
The  com.bative  spirit  permeates  too  many  facets  of  life  in 
modern  society.   Countries  fight;  labour  and  management  fight; 
political  leaders  fight;  our  two  primary  linguistic  cultures 
have  had  words;  the  right  clashes  with  the  left.   And,  most 
important  and  most  destructive  for  our  purposes,  lawyers 
fight  at  the  behest  of  their  clients. 

Too  many  lawyers  fight  over  every  issue  involved  in 
a  trial.   Too  often  lawyers  refuse  to  make  admissions  of  fact 
that  would  expedite  the  trial.   And,  unfortunately,  their 
clients  appear  to  want  it  that  way. 


We  have  now  begun  to  realize  that  the  combative 
approach  to  law  is  just  as  inappropriate  as  the  combative 
approach  to  life.   Certainly  there  are  many  legal  disputes 
that  require  a  battle  to  be  resolved;  in  a  number  of  those 
cases,  the  adversarial  system  of  justice,  with  counsel 
representing  the  interests  of  their  respective  clients,  is 
still  the  most  adequate  means  of  resolving  the  dispute.   But 
there  are  many,  many  areas  where  the  bitter  and  expensive 
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contest  between  two  parties  and  their  extensive  funding  of 
lawyers  -  gladiators  in  three  piece  suits  using  law  books  as 
armour  and  words  as  weapons  -  is  a  most  wasteful  means  of 
handling  the  rough  edges  of  modern  life. 

American  Chief  Justice  Warren  Burger,  in  a  speech  to 
the  American  Bar  Association  last  year,  pressed  the 
Association  to  move  away  from  total  reliance  on  the  adversary 
contest  for  resolving  all  disputes.   "Our  system",  he  said, 
"is  too  costly,  too  painful,  too  destructive,  too  inefficient 
for  a  truly  civilized  people.   To  rely  on  the  adversarial 
process  as  the  principal  means  of  resolving  conflicting  claims 
is  a  mistake  that  must  be  corrected." 

Here  lies  a  clear  need  for  reform  of  the  law  and, 
indeed,  reform  of  the  lawyers  who  work  with  the  law.   We  must 
reduce  hostility  in  our  system  of  justice  and  shift  our  focus 
to  cooperation  rather  than  confrontation.   We  must  stress  the 
need  for  mediation,  not  litigation.   We  want  compromise,  not 
conflict. 


There  is  little  doubt  that  the  adversarial  system 
under  which  we  operate  at  present  can  use  improvement.   Yet  it  is 
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a  known  quantity  -  competitive  self-assertion  is  the  basic 
principal  by  which  many  lawyers  have  been  taught  to  practise 
their  calling.   They  are  comfortable  with  it,  inefficient  and 
inhumane  though  it  may  sometimes  be. 

Ke  need  a  new  kind  of  lawyer.   We  need  a  lawyer  who 
will  use  every  effort  to  engage  opposing  counsel  in  a  dialogue 
about  the  prospects  of  settlement.   We  need  a  lawyer  like 
Kahatma  Gandhi,  who  practised  as  a  junior  barrister  in  South 
Africa  before  getting  involved  in  the  struggle  for  independence 
in  India.   In  one  instance,  Gandhi  was  involved  in  potentially 
ruinous  litigation  between  two  merchants.   Gandhi  quickly  learned 
that  the  true  spirit  of  the  law  should  be  compromise,  not 
confrontation.   In  his  autobiography,  Gandhi  spoke  of  his  joy  at 
settling  the  case: 


I  realized  that  the  true  function  of  a  lawyer  was  to 
unite  parties  riven  asunder.   The  lesson  was  so  indelibly 
burnt  into  me  that  a  large  part  of  my  time  during  the 
twenty  years  of  my  practice  as  a  lawyer  was  occupied  in 
bringing  about  private  compromises  of  hundreds  of  cases. 
I  lost  nothing  thereby  -  not  even  money,  certainly  not  my 
soul  . 


Ke  need  more  courageous  lawyers  who  think  like 
Gandhi.   It  is  unfortunate  that  I  must  refer  to  those  members 
of  the  legal  profession  who  press  for  change  as  "courageous". 
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A  willingness  to  alter  the  status  quo  should  be  endemic 
among  all  lawyers,  but  this  is  not  the  case.   Unfortunately, 
our  legal  system  and  too  many  of  those  who  work  within  it 
seem  prepared  to  resist  worthwhile  change.   After  all, 
lawyers  are  for  the  most  part  comfortable  with   the  system; 
they  have  learned  its  quirks.   They  are  able  to  cope  with 
the  system  as  it  stands  at  present.   They  do  not  feel  the 
pressure  to  progress.   When  this  outlook  on  the  part  of  the 
profession  changes,  and  when  courage  is  no  longer  needed  to 
think  change,  we  will  have  taken  a  quantum  leap  forward. 


We  do  not  need  family  law  lawyers  who  drive  a 
bigger  wedge  between  spouses  whose  marriage  has  irrevocably 
broken  down.   Of  course,  we  need  lawyers  to  help  in 
matrimonial  situations  where  one  party  may  take  advantage  of 
another.   However,  some  lawyers  can  take  a  marriage 
breakdown  that  could  have  been  speedily  and  amicably 
terminated  and  raise  the  level  of  hostilities  to  open 
warfare.   That  adds  tragedy  to  tragedy.   Fortunately,  only  a 
very  few  of  the  lawyers  who  work  in  this  difficult  area  of 
law  resemble  arms  merchants,  rubbing  their  hands  in  glee  as 
they  wait  for  hostilities  to  erupt.   This  sort  of  conduct 
ill  serves  the  legal  profession,  just  as  it  ill  serves 
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society.   Lawyers  must  not  forget  that  compassion  should  be 
one  of  their  professional  virtues. 

Even  criminal  lawyers  could  do  more  to  promote 
settlement.   A  defence  lawyer  owes  a  duty  to  his  client 
"fearlessly  to  raise  every  issue,  advance  every  argument  and 
ask  every  question,  however  distasteful",  which  he  thinks 
will  help  his  client's  case.   Indeed,  that  is  a  rule  of 
professional  conduct  of  the  Law  Society  of  Upper  Canada,  and 
is  widely  accepted  as  a  standard  of  conduct  in  common  law 
legal  systems  around  the  world.   This  does  not  mean, 
however,  that  defence  counsel  must  advance  every  possible 
defence,  no  matter  how  remote,  nor  does  it  mean  that  defence 
counsel  must  take  every  case  to  trial,  when  his  client's 
case  might  be  satisfactorily  "settled.". 

And  this  is  not  only  a  step  that  defence  counsel 
can  take.   Crown  prosecutors  should  be  willing  to  withdraw 
charges  when  convicting  the  defendant  would  serve  no  useful 
purpose . 

Perhaps  the  increasing  frequency  with  which  women 
enter  the  legal  profession  will  help  diminish  the  burdens 
created  by  blind  reliance  on  the  adversarial  approach  to 
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justice.   Women  lawyers  car,  fight  as  "rough  and  dirty"  as  any 
male  lawyer,  but  they  seen-,  to  be  less  caught  up  in  the  macho 
ethic  of  the  male  litigation  lawyer. 

Another  area  of  promise  lies  in  our  law  schools.   If 
we  can  drag  our  law  students  away  from  the  traditional 
combative  approach  to  the  law,  the  legal  profession  will  take 
a  step  into  the  civilized  world.   Students  must  be  taught  that 
going  to  trial  is  not  the  only  way,  nor  is  it  the  best  way,  to 
resolve  a  dispute. 

Our  judges  too  can  shift  the  focus  of  our  system  to 
settlement.   We  need  judges  to  see  through  the  games  that 
counsel  often  play  and  who  can  get  to  the  heart  of  the  dispute 
in  the  case  before  them.  We  also  need  judges  who  are  not 
afraid  to  tell  counsel  on  occasion  that  they  are  acting 
irresponsibly,  if  indeed  they  are. 


When  looking  at  law  reform,  we  see  that  one  system 
of  justice  may  learn  from  another.   Our  criminal  justice 
system,  for  example,  may  benefit  by  looking  to  our  system  of 
civil  justice.   One  way  is  to  adapt  the  civil  procedure  of 
discovery  to  the  criminal  process.   At  present,  the  Criminal 
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Code  does  not  contain  a  general  rule  requiring  a  Crown 
Attorney  to  disclose  to  an  accused  the  nature  of  the  evidence 
that  the  prosecution  intends  to  call  against  him.   Although 
good  Crown  counsel  commonly  provide  this  information,  insecure 
Crown  counsel  may  not,  and  some  defence  counsel  may  not  push 
for  full  disclosure  out  of  laziness  or  incompetence. 

We  know  that  disclosure  can  have  a  powerful  effect 
on  the  outcome  of  the  criminal  process.   A  1975  experimental 
disclosure  project  in  Montreal  is  on  point  here.   Over  26%  of 
the  criminal  cases  in  the  project  were  settled  at  the 
disclosure  stage  -  before  an  expensive  preliminary  inquiry  or 
trial  took  place.   Between  1973  and  1978,  the  number  of  guilty 
pleas  at  the  preliminary  inquiry  stage,  and  just  before  trial, 
doubled.   In  1976  alone,  the  project  avoided  the  appearance  of 
35,000  witnesses  and  the  attendant  costs  involved  in  calling 
them.   From  an  economic  standpoint  alone,  the  project  was  an 
enormous  success. 


There  are  numerous  other  instances  where  concepts 
long  established  in  our  system  of  civil  justice  can  be 
imported  into  our  criminal  law.   I  am  particularly  pleased  to 
note  that  the  Criminal  Law  Amendment  Act  passed  by  Parliament 
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last  June  provided  recognition  in  law  of  informal  "pre-trial 
conferences"  in  criminal  cases.   The  notion  of  a  pre-trial 
conference  is  imported  from,  the  civil  justice  system,  and 
almost  certainly  will  reduce  the  expense  of  legal  proceedings 
in  criminal  cases.   I  might  note  that  the  Law  Reform  Commission 
recommended  the  use  of  such  conferences  in  a  1978  Report  to 
Parliament.   It  took  Parliament  a  while  to  act,  but  I  am 
satisfied  with  the  result. 

There  are  a  multitude  of  other  areas  of  law  that  are 
ripe  for  reform  in  Canada.   We  would  be  here  for  months  if  I 
tried  to  address  even  some  of  those  areas  in  detail.   I  will 
spare  you  that  experience,  but  I  want  you  to  realize  that  we 
have  only  taken  a  small  bite  from  a  big  pie.   There  is  much 
more  to  be  done. 

We  at  the  Law  Reform  Commission  are  serious  about  law- 
reform,  about  bringing  the  law  into  the  twentieth  century, 
about  making  it  more  humane,  more  rational  and  more  suited  to 
a  society  that  can  no  longer  afford  to  live  with  an  arthritic 
legal  system.   Other  Canadians  -  academics,  bar  associations, 
police  representatives,  social  workers,  journalists,  special 
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interest  groups  -  are  becoming  more  serious  about  law  reform. 
You  should  also  get  more  serious  about  law  reform. 

Conclusion 

I  do  not  want  to  appear  pessimistic  about  the  health 
of  our  legal  system  in  Canada.   At  the  same  time,  I  cannot 
permit  myself  to  become  smug  about  a  system  that  has  fundamental 
weaknesses  that  have  not  yet  been  addressed.   There  are  many 
issues  that  need  to  be  examined  by  our  legislators,  by  our  law- 
reformers  and  by  Canadians  in  general.   Some  of  them  are  deeply 
philosophical,  while  others  involve  little  more  than  specific 
changes  to  outmoded  legislation. 

I  am  still  dreaming  dreams  about  making  our  good  legal 
system  into  an  outstanding  one.   My  dreams  nonetheless  are 
tempered  to  some  extent  by  reality,  for  the  resources  devoted  to 
law  reform  in  Canada  are  limited,  not  only  in  terms  of  funds  but 
also  in  terms  of  parliamentary  time  and  human  effort. 

We  must  be  pragmatic,  it  is  true,  but  we  should  try 
to  lock  beyond  the  ordinary  -  towards  the  extraordinary  -  as  we 
reshape  the  laws  of  Canada. 


1^2  Taking  Law  Reform   Seriously 


The  solutions  we  have  suggested  may  not  be  the  ultimate 
answers  to  the  issues  I  have  discussed.   After  all, 
Canadians,  as  do  democratic  societies  everywhere,  thrive  on 
differences  of  opinion.   Eventually,  though,  we  should  arrive 
at  a  consensus  on  where  our  legal  system  needs  repair,  and  on 
what  those  repairs  should  entail.   As  pressures  on  the  legal 
system  build,  our  law  must  be  able  to  cope  with  those  pressures. 
If  it  does  not,  our  legal  order  may  fall  into  disrespect.   That 
is  a  consequence  we  must  prevent.   I  mentioned  earlier  the 
results  of  a  1980  Legal  Research  Institute  survey  showing  that 
Canadians  felt  less  respect  for  their  legal  system  than  they 
did  five  years  earlier.   What  if  they  feel  even  less  respect 
over  the  next  five  years,  and  even  less  over  the  following 
five  years^   Frankly,  I  do  not  want  to  be  part  of  a  legal  system 
that  does  not  have  the  support  of  the  ordinary  Canadian. 

That  is  why  we  need  law  reformers  to  dream  about  what 
may  seem  impossible  now,  but  which  will  become  imperative  in  the 
future.   And  we  need  your  support.   As  Canadians  from  many 
walks  of  life,  you  have  much  to  Sive  to  your  legal  system  by 
getting  interested  in  law  reform,  by  supporting  the  analysis  of 
our  legal  systemi  that  is  needed  now  to  isolate  its  deficiencies, 
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and  by  participating  in  the  discussion  and  action  needed 
later  to  remedy  those  deficiencies. 

Many  different  actors  play  a  role  in  our  justice 
system.   In  the  field  of  criminal  justice,  police  officers 
are  charged  with  the  duty  of  preventing  crime  and  bringing 
to  trial  those  believed  to  have  committed  offences. 
Prosecutors  attempt  to  protect  society  by  prosecuting  those 
charged  by  the  police.   Defence  counsel  protect  their 
clients'  rights.   Judges  and  jurors  then  must  try  cases  in 
accordance  with  the  law.   Those  working  in  correctional 
institutions  must  supervise  prisoners  effectively,  but 
humanely.   Academics  and  law  reformers  study  the  system  and 
make  suggestions  for  improvement.   Politicians  listen, 
watch,  think  and  consult  in  order  to  do  what  they  can  to 
improve  things.   All  these  players  in  the  system  must 
cooperate"  if  worthwhile  reform  is  to  result. 

And  you,  too,  standing  outside  the  administration 
of  the  justice  system  perhaps,  but  subject  to  it 
nonetheless,  can  press  for  change.   We  at  the  Commission  (as 
well  as  most  of  the  others  I  have  mentioned)  are  willing  to 
listen  to  your  concerns.   We  actively  seek  the  views  of 
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Canadians  on  law  reform  issues.   It  is  your  legal  system, 
not  that  of  the  lawyers  and  judges.   It  is  designed  to  serve 
you.   Although  we  obviously  must  and  do  consult  the  key 
players  in  the  legal  system,  we  are  also  committed  to 
consult  in  various  parts  of  the  country  with  non-lawyers. 
Over  200  people  attended  a  public  meeting  last  June  in 
Halifax  to  discuss  our  assault  laws.   (Previous  similar 
meetings  had  been  held  in  Vancouver,  Saskatoon  and 
Fredericton. )   During  the  past  year,  we  have  set  up  booths 
at  various  conferences  across  Canada,  such  as  the  Women's 
Show  in  Toronto  and  the  National  Women's  Group  conference  in 
Ottawa.   We  also  sent  information  kits,  pamphlets  and 
catalogues  to  be  inserted  in  delegate  materials  for 
conferences  held  in  various  cities.   At  all  of  these 
functions,  the  Commission  distributed  some  26,000  items  of 
information  highlighting  the  work  of  the  Commission.   To 
assure  a  regular  flow  of  information  to  the  interested 
public,  the  Commission  endeavours  to  distribute  its 
publications,  free  of  charge,  as  widely  as  possible.   This 
year  we  received  over  22,000  individual  requests  for 
publications  and  information. 

The  Commission  believes  in  the  widest  possible  public 
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consultation  about  law  reform.   We  want  to  involve  the  people 
of  Canada  in  our  mission  of  improving  the  quality  of  our 
laws.   we  want  to  find  out  what  Canadians  think  about  lav.' 
reform.  It  takes  work  on  our  part,  and  it  will  take  work  on 
yours.   It  will  take  time  and  cost  money,  but  we  believe  it  is 
worth  it. 

We  know',  and  you  should  also  realize,  that  law  reform, 
is  not  for  the  timid,  the  cynical  or  the  impatient;  it  is  for  the  be 
the  idealistic  and  those  who  are  patient  beyond  belief.   I 
invite  you  to  be  a  part  of  that  process  of  public  consultation. 
Read  the  Commission  publications  and  the  increasing  volume  of 
public  legal  education  materials  available  across  Canada.   You, 
as  individuals  or  as  part  of  associations,  can  appear  before 
royal  commissions  and  parliamentary  committees.   You  can  write 
to  the  Commission  or  your  M.P.'s  about  your  views.   You  can 
speak  to  us  or  other  official  groups  at  various   conferences  or 
meetings.   You  can  help  to  determine  the  direction  of  law  reform 
by  letting  us  know  your  concerns.   In  short,  I  urge  you  to  take 
lav;  reform  more  seriously  than  you  have  in  the  past.   I  assure 
you  that,  if  you  do,  your  legal  system  will  function  better  than 
it  now  does,  and  that  it  will  continue  to  serve  you  with  distinction 
for  decades  to  come. 


DOCTORS  AND  LAWYERS : 
PARTNERS  OR  RIVALS? 


The  Medico-Legal  Society  of  Alberta 
Edmonton,  Alberta 


November  22,  1984 


"We  must  remember  that  the  power  and  prestige 
of  every  established  group  in  our  society  has 
been  diminished  in  the  last  few  decades.   Can 
we  expect  the  professions  to  remain  immune  when 
government,  corporations,  schools,  religious 
institutions  have  all  come  under  increasing 
public  scrutiny?" 
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I.   INTRODUCTION 

Although  at  times  it  may  appear  that  doctors  and 
lawyers  are  rivals,  I  believe  that  we  are  essentially 
partners  -  and  should  remain  so  for  the  benefit  of 
Canadians.   There  is  much  talk  these  days  about  health  care 
professionals  working  as  a  team  in  delivering  health 
services.   I  suggest  to  you  that  -  along  with  nurses, 
psychologists,  pharmacists,  therapists  and  para-medicals  - 
lawyers  can  be  viewed  as  members  of  that  team. 

Although  lawyers  do  not  personally  participate 
in  the  actual  delivery  of  the  service  in  the  hospital  or 
office,  they  have  a  vital,  though  indirect,  role  to  play  in 
furnishing  quality  medical  attention  to  Canadian  patients. 

Lawyers  are  not  the  enemies  of  doctors,  as  some 
may  erroneously  believe;  rather,  lawyers  are  the  friends  of 
doctors,  helping  them  to  do  a  better  job.   Medical  and  legal 
practitioners  are  allies  in  the  cause  of  furnishing 
first-class  medical  services  to  people.   This  does  not  mean 
that  there  cannot  be  disagreements  between  doctors  and 
lawyers,  for  allies  and  friends  often  disagree.   As  long  as 
our  goals  remain  similar,  the  means  by  which  we  seek  to 
achieve  those  goals  may  be  a  source  of  disagreement.   Some 
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tension,  I  suggest,  is  a  healthy  thing,  providing  energy  and 
vibrance  to  the  continuing  partnership  of  medicine  and  law. 

There  are  many  areas  where  the  law  touches  the 
health  professions.   Just  like  anyone  else,  health 
professionals  must  perform  their  contractual  obligations. 
They  must  obey  the  criminal  law  and  pay  their  taxes  or  risk 
being  prosecuted  just  like  any  other  citizen.   They  are 
entitled  to  judicial  review  of  administrative  decisions  that 
affect  their  lives.   For  example,  disciplinary  proceedings 
against  them  by  their  professional  organizations  must  be  in 
accordance  with  the  law  and  with  the  rules  of  natural 
justice,  which  require  an  unbiased  tribunal,  fair  notice  of 
the  complaint,  an  opportunity  to  present  evidence  and  to 
cross-examine.   Medical  executive  employment  contracts  are 
no  different  than  those  of  other  executives,  who  may  sue  for 
damages  for  wrongful  dismissal  or  if  they  are  fired  without 
just  cause.   Similarly,  nurses  and  other  hospital  employees 
are  regulated  by  labour  laws  covering  labour  disputes  in  the 
same  way  as  other  workers. 

I  cannot  deal  with  all  of  the  areas  where  law 
and  medicine  interact.  I  shall  concentrate  only  on  a  few 
areas  with  which  I  am  familar. 
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II.    NEGLIGENCE  AND  FAULTY  TREATMENT 

It  is  in  the  area  of  negligence  law  that  the 
tension  between  medicine  and  law  is  the  most  profound.   It 
is  by  means  of  negligence  law  that  a  dissatisfied  patient 
sues  his  doctor,  nurse,  pharmacist  or  hospital  because  of  an 
error  in  treatment  which  has  caused  him  loss.   Such  a  case 
involves  a  public  challenge  to  the  quality  of  the  health 
professional's  work.   And  what  is  more  disconcerting,  that 
issue  is  judged  by  the  legal  system,  not  the  health  care 
system. 

Although,  at  first  blush,  this  thought  may  be 
disturbing  to  the  medically-oriented  members  of  the  team, 
they  really  need  not  worry  too  much.   For  the 
legally-oriented  members  of  the  team  are  all  too  conscious 
of  their  lack  of  experience  in  medical  matters.   Hence,  the 
courts  try  to  exercise  their  power  sparingly,  gently, 
sensitively  and  rationally.   Remember,  no  one  goes  to  jail 
if  he  is  found  responsible.   No  one  loses  his  licence  to 
practise  his  profession.   All  that  happens  is  that  money 
damages  are  awarded,  and  these  are  usually  paid  by  an 
insurance  company  or  the  C.M.P.A. 

Now  this  is  not  to  say  that  a  health  professional  is 
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going  to  enjoy  a  civil  trial  in  which  his  skill,  judgment 
and  ability  are  being  attacked.   But  it  is  not  as  terrible 
an  experience  as  is  sometimes  made  out.   These  occasional 
law  suits  should  be  viewed  as  a  learning  experience  for  the 
individuals  involved,  as  well  as  for  the  rest  of  us.   If  a 
patient  is  unhappy  enough  about  medical  treatment  to  go  to 
court  for  redress,  we  should  know  the  reason  for  this. 
Litigation  is  expensive  and  trying  for  a  patient  too.   Not 
all  patients  are  out  to  "get"  their  medical  advisers.   Not 
all  lawyers  who  act  for  them  are  out  to  fleece  health 
professionals.   Most  of  the  patients  honestly  believe  that 
they  have  been  badly  treated  and  that  their  court  action 
will  help  to  improve  things  in  the  future  for  other 
patients.   If  they  are  right  (and  that  is  not  certain),  we 
might  conclude  that  in  this  indirect,  cumbersome  and  costly 
way,  the  legal  system  can  make  a  contribution  to  the  quality 
of  health  care  in  this  country.   In  other  words,  it  can  be 
considered  as  part  of  the  health  care  team. 

The  provision  of  health  care  is  no  different  in 
the  eyes  of  negligence  law  than  any  other  form  of  human 
activity. 

The  law  of  negligence  hovers  over  virtually  every 
activity  in  modern  society.   The  driver  of  every  car  on  the 
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highway,  Che  pilot  of  every  plane  in  Che  sky  and  Che  capCain 
of  every  ship  on  Che  water  must  abide  by  iCs  pervading 
counsel  of  cauCion.   Ic  should  noC  be  surprising,  Cherefore, 
Co  learn  ChaC  professional  services  also  come  wichin  iCs 
purview.   No  surgeon  can  raise  a  scalpel,  no  denCist  can 
fill  a  tooth,  no  nurse  can  administer  an  injection,  no 
pharmacist  can  mix  a  prescription  without  subjecting  him  or 
herself  to  potential  tort  liability. 

BuC  professionals  should  noC  be  unduly  concerned  abouC 
Che  incrusion  of  whac  appears  Co  be  an  alien  (an  extra- 
terrestrial) into  their  midst.   The  law  has  very  wisely  been 
slow  to  impose  external  standards  upon  professionals.   With 
few  exceptions,  the  law  merely  adopts  the  standards  of  the 
particular  profession,  incorporating  them  into  the  fabric  of 
the  law.   Consequently  it  has  been  said  that  "a  physician, 
even  a  specialist,  gives  no  guarantee  of  success".   Hence, 
there  is  no  legal  obligation  to  effect  a  cure,  so  that  no 
professional  is  an  insurer,  unless  he  chooses  expressly  to 
guarantee  success  -  in  which  case  he  may  be  bound  by  that 
contractual  agreement. 

Canadian  courts  have  wisely  manifested 
considerable  hesitancy  in  their  treatment  of  medical  issues. 
They  have  evinced  a  reluctance  to  second-guess  doctors  in 
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the  practice  of  their  profession.   Mr.  Justice  Gould,  for 
example,  has  opined:   "The  less  courts  try  to  tell  doctors 
how  to  practise  medicine  the  better".   Our  courts  have 
indicated  that  they  know  that  doctors  are  human  and  cannot 
be  expected  to  perform  perfectly  all  the  time.   In  White  v. 
Turner  it  was  said  that  "Doctors  are  human,  too,  and  they 
are  entitled  to  attend  conferences  and  take  vacations,  as 
long  as  appropriate  steps  are  taken  to  see  that  a  competent 
substitute  is  available  to  their  patients  during  their 
absence . " 

But  this  does  not  mean  that  the  courts  will  shirk 
their  responsibility  to  impose  liability  in  proper 
circumstances,  for  even  "highly  professional"  and 
"honourable"  medical  practitioners,  "like  every  other  human 
being  does  on  occasion",  may  make  mistakes  that  are 
negligent.   In  such  a  case  civil  liability  must  follow. 

The  standard  expected  by  negligence  law  is 
simply  stated  -  a  physician  is  liable  for  malpractice  if  he 
fails  to  conduct  himself  like  a  reasonably  prudent  doctor. 
This  is  an  objective  standard,  which  takes  into  account  the 
extra  knowledge  possessed  by  the  doctor.   In  Wilson  v. 
Swanson,  Mr.  Justice  Rand  explained  that  a  surgeon 
"undertakes  with  the  patient  that  he  possesses  . . .  the 
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skill,  knowledge  and  judgment  of  Che  average  of  the  special 
class  of  technicians  to  which  he  belongs  and  will  faithfully 
exercise  the  skill,  knowledge  and  judgment  of  the  average  of 
the  special  class  of  technicians  to  which  he  belongs."   What 
he  must  do  is  engage  in  an  "honest  and  intelligent  exercise 
of  judgment."   If  a  "substantial  opinion"  in  his  profession 
confirms  his  judgment,  even  though  it  was  wrong  the  mishap 
will  be  considered  only  an  error  of  judgment,  not  un- 
ski lfullness" .   Another  widely-accepted  formulation  of  the 
standard  was  expressed  by  Mr.  Justice  Schroeder  in  Crit s  v. 
Sylvester  as  follows: 


Every  medical  practitioner  must  bring  to  his 
task  a  reasonable  degree  of  skill  and  knowledge 
and  must  exercise  a  reasonable  degree  of  care. 
He  is  bound  to  exercise  that  degree  of  care  and 
skill  which  could  reasonably  be  expected  of  a 
normal,  prudent  practitioner  of  the  same  exper- 
ience and  standing.... 


In  short,  physicians  (and  indeed  all  health 
professionals)  must  conform  to  the  "accepted  standards  of 
the  day".   If  a  health  professional's  conduct  complies  with 
the  customary  practice  of  his  profession  he  is  virtually 
assured  of  being  exonerated  when  something  goes  awry, 
although  this  defence  is  not  conclusive.   If  he  fails  to 
comply,  he  will  likely  be  held  responsible. 


I 
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a )     Medical  Specialists 

Medical  and  dental  specialists,  as  might  be 
expected,  must  perform  at  a  higher  level  than  general 
practitioners.   They  represent  themselves  as  possessing 
superior  skills  and  additional  training  and  their  fees 
normally  reflect  this.   Consequently,  according  to  Mr. 
Justice  Abbott  in  Wi 1  son  v.  Swanson ,  a  specialist  must 
"exercise  the  degree  of  skill  of  an  average  specialist  in 
his  field."   Mr.  Justice  Schroeder  has  also  declared  that  if 
a  doctor  "holds  himself  out  as  a  specialist,  a  higher  degree 
of  skill  is  required  of  him  than  of  one  who  does  not  profess 
to  be  so  qualified  by  special  training  and  ability". 

But  even  a  specialist  does  not  have  to  achieve 
perfection.   If  an  operation,  though  unsuccessful,  is 
conducted  in  a  way  "consistent  with  good  orthopedic  surgical 
practice",  no  liability  will  ensue.   Similarly,  a 
determatologist  escapes  responsibility  if  the  procedure  he 
adopts  is  in  "accordance  with  generally  accepted  good 
medical  practice  in  the  field  of  dermatology."   On  the  other 
hand,  a  dermatologist  is  liable  if  he  burns  a  patient  while 
treating  eczema  with  a  dosage  that  is  too  high  and 
administered  for  too  long.   A  psychologist  and  psychiatrist 
will  be  relieved  of  liability  when  a  patient  of  theirs 


Doctors    and   Lawyers :    Partners    or   Rivals?  177 


commits  suicide,  if  they  acted  "in  accord  with  the  accepted 
practice  of  psychology  and  psychiatry  at  the  time."   A 
surgeon  who  removed  more  of  a  patient's  insides  than  was 
required  because  he  mistakenly  believed  there  was  a 
malignancy,  was  exonerated.   A  specialist  trained  in 
obstetrics  and  gynecology  is  not  liable  if  he  meets  the 
"standard  of  proficiency  of  the  average  specialist  in  his 
field".   In  the  same  way  a  pediatrician  was  absolved  when  a 
vaccination  he  administered  spread  infection  to  other  parts 
of  a  patient's  body. 

b)     The  Need  to  Seek  Specialists'  Advice 

A  general  practitioner  should  enlist  the  help  of 
a  specialist  if  a  reasonably  prudent  general  practititoner 
would  consider  it  necessary  under  the  circumstances.   For 
example,  a  physician  must  call  in  a  radiologist  to  read 
X-rays  if  he  is  not  capable  of  doing  so  himself.   A  general 
practitioner  need  not,  however,  exhibit  the  expertise  of  a 
radiologist . 

This  principle  is  of  relevance  to  all  health 
professionals.   It  is  terribly  important  to  know  the  limits 
of  one's  own  competence  and  expertise.   When  the  nurse 
should  call  in  the  doctor  and  when  she  should  handle  the 
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problem  herself  is  a  complex  question  that  can  only  be 
answered  in  relation  to  specific  circumstances.   One  thing 
that  is  sure,  however,  is  that  the  courts,  in  resolving  this 
question  will  rely  on  the  evidence  of  other  nurses  as  to 
what  is  the  accepted  standard  and  whether  the  person  being 
challenged  lived  up  to  it. 

c )     Reliance  on  Other  Personnel 

A  doctor  may  rely  on  hospital  and  other 
personnel  to  act  reasonably  in  caring  for  his  patients 
placed  under  their  care.   Thus,  when  a  patient  suffered 
brain  damage  because  the  nurse  in  a  hospital's  recovery  room 
went  out  for  coffee  instead  of  providing  proper  monitoring 
of  the  patient,  the  hospital  was  held  liable  but  the  doctor 
was  excused  from  liability.   Similarly,  a  surgeon  who  relied 
on  a  resident  doctor  to  close  up  following  an  operation  was 
not  liable  for  sponges  that  were  left  behind  (although  it  is 
possible  that  the  resident,  the  nurses  and  the  hospital  may 
be  held  responsible.) 

A  doctor  may  not,  however,  ignore  potential 
problems  that  may  arise  and  rely  blindly  upon  others.   It  is 
incumbent  upon  a  medical  practitioner,  for  example,  to 
either  issue  a  warning  himself  to  his  patient,  or  to  ensure 
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that  someone  else  does  so,  about  the  side-effects  of  any 
drugs  to  be  administered  following  an  operation. 
Consequently,  where  a  doctor  relinquished  the  care  of  his 
patient  to  hospital  personnel  who  failed  to  warn  the  patient 
about  the  danger  of  hemorrhage  from  an  anti-coagulant  drug, 
Dicumerol,  the  doctor  was  made  responsible  for  the 
additional  operation  necessary  to  correct  the  situation. 

The  concept  of  sensible  teamwork  has  been 
recognized  by  the  courts.   Each  health  care  professional  may 
rely  on  the  others  in  circumstances  where  it  is  reasonable 
to  do  so,  but  not  where  it  is  not  proper  to  do  so.   Again  it 
is  custom  and  general  practice  which  predominates. 

d )     Vicarious  Liability 

The  law  sometimes  makes  one  person  responsible 
for  the  errors  of  others.   An  employer,  like  a  hospital,  is 
normally  held  vicariously  liable  for  the  negligent  acts  of 
its  employees,  which  include  staff  doctors,  all  nurses,  and 
other  salaried  personnel.   It  is  not  unusual  for  hospitals 
to  be  held  vicariously  responsible  for  the  mistakes  of 
independent  doctors  who  are^  not  "servants"  or  employees,  but 
are  "independent  contractors". 
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A  doctor  was  found  liable,  however,  for  wrongly 
diagnosing  as  flu  a  case  of  meningitis,  which  caused  the 
death  of  a  patient.   So  too,  a  physician  who  did  not  warn  a 
patient  about  the  danger  involved  in  the  prolonged  use  of  a 
new  drug  and  failed  to  notice  that  he  was  using  it  when  he 
should  not  have  can  be  held  responsible.   Claimants  have 
been  successful  when  someone  was  burned  during  a  dermatology 
treatment,  when  an  explosion  occurred  during  the  adminis- 
tration of  an  anaesthetic  and  when  a  sponge  was  left  behind 
in  the  patient  during  a  tonsillectomy.   Similarly,  if  a 
gauze  swab  chokes  someone  during  dental  surgery,  if  a  wrong 
tooth  is  removed,  if  someone's  kneecap  is  broken  during 
exercise  treatment,  or  if  the  wrong  organ  is  removed, 
negligence  will  be  found.   Liability  has  also  been  visited 
on  health  professionals  for  misuse  of  a  cautery,  for 
bungling  an  anaesthetic,  for  damaging  a  nerve  during  the 
removal  of  a  cyst,  for  some  bone  chips  left  behind  which 
caused  paralysis  after  a  mastoid  operation,  and  for  other 
negligent  forms  of  treatment. 

Health  professionals  may  be  responsible  for 
mishaps  which  occur  prior  to  treatment  or  following  the 
treatment  itself.   Thus,  for  example,  if  a  patient  were  to 
fall  off  an  unsafe  examining  table  prior  to  the  examination, 
liability  might  be  imposed  if  negligence  could  be  proven. 
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Similarly,  negligence  in  post-operative  care  can  yield 
responsibility  -  for  example,  if  a  cast  is  applied  too 
tightly  and  this  fact  is  not  discovered  by  the  doctor  soon 
enough  to  prevent  the  need  for  amputation. 

There  is  disagreement  in  legal  circles  these 
days  about  whether  the  hospital  should  be  directly 
responsible  to  all  its  patients  for  the  medical  care  it 
furnishes  to  them,  or  whether  there  should  continue  to  be 
divided  responsibility  between  hospitals  (and  their  staffs) 
and  medical  doctors. 

One  of  the  toughest  issues  is  who  is  responsible 
for  errors  made  in  the  operating  room  by  hospital  employees, 
who  are  under  the  direction  of  the  surgeon  or  anaesthetist. 
In  the  past,  the  surgeon  was  held  responble  as  the  "captain 
of  the  ship"  but  that  view  is  less  relevant  today  in  the  era 
of  team  medicine,  and  the  collective  authority  that  is 
thereby  implied.   As  the  practice  of  medicine  changes,  so 
will  the  law  that  governs  it  change  to  reflect  the  new 
circumstances . 

e )     Cases  Where  Negligence  Found 

The  burden  of  proof  rests  on  the  patient  to 
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establish  substandard  conduct  which  amounts  to  negligence. 
He  must  overcome  the  presumption  that  a  licensed  and 
qualified  health  professional  is  competent  and  that  his 
treatment  is  correct.   Malpractice  liability  is, 
consequently,  rarely  imposed. 

d  )     Errors  of  Judgment 

A  mere  error  of  judgment  does  not  yield  tort 
damages.   If  a  doctor  "honestly  and  intelligently"  makes  a 
judgment  which  subsequently  turns  out  to  have  been  wrong,  he 
is  protected  from  liability. 

The  meaning  of  the  statement  that  "an  error  of 
judgment  is  not  negligent"  has  been  explained  by  Lord  Fraser 
in  Whitehouse  v.  Jordan  as  follows: 


...an  error  of  judgment  "is  not  necessarily 
negligent".   But,  in  my  respectful  opinion, 
the  statement  as  it  stands  is  not  an 
accurate  statement  of  the  law.   Merely  to 
describe  something  as  an  error  of  judgment 
tells  us  nothing  about  whether  it  is  neg- 
ligent or  not.   The  true  position  is  that  an 
error  of  judgment  may,  or  may  not,  be 
negligent;  it  depends  on  the  nature  of  the 
error.   If  it  is  one  that  would  not  have 
been  made  by  a  reasonably  competent  pro- 
fessional man  professing  to  have  the 
standard  and  type  of  skill  that  the  defen- 
dant held  himself  out  as  having,  and  acting 
with  ordinary  care,  then  it  is  negligent. 
If,  on  the  other  hand,  it  is  an  error  that  a 
man,  acting  with  ordinary  care,  might  have 
made,  then  it  is  not  negligent. 
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In  one  case,  an  attempted  forceps  delivery 
failed  and  had  to  be  stopped.   A  Caesarian  was  performed 
properly,  but  the  baby  suffered  brain  damage  from 
suffocation  during  the  aborted  forceps  delivery.   The  action 
was  dismissed  on  the  basis  that  there  was  no  negligence 
proven  against  the  doctor. 

Consequently  no  liability  has  been  imposed  where 
a  patient  died  of  shock  as  a  result  of  a  nupercaine 
anaesthetic  injection,  where  someone's  leg  became  shorter  as 
a  result  of  an  operation,  where  some  organs  were  removed  in 
error,  where  some  unnecessary  exploratory  surgery  was  done, 
and  where  a  vaccination  caused  infection. 

The  failure  to  diagnose  a  rare  condition  or 
disease  is  not  negligence.   In  Clark  v.  Wansborough ,  a 
doctor  was  sued  for  failing  to  discover  a  dislocated 
shoulder  after  a  fractured  arm  had  been  X-rayed  and  treated. 
No  liability  was  imposed  since  such  a  condition  was  "almost 
an  unheard-of  thing,  it  is  unique"  in  that  type  of  fracture. 
The  court  indicated  that  an  X-ray  examination  must  always  be 
a  question  of  circumstances  depending  on  the  condition  of 
the  patient,  the  character  of  the  injury  and  the  avail- 
ability of  the  apparatus. 


18b  Doctors   and  Lawyers:    Partners    or  Rivals? 


Doctors  were  also  exonerated  when  a  patient  fell 
or  leaped  out  of  a  hospital  window,  when  a  patient  was  not 
told  that  deafness  might  result  from  the  use  of  a  drug,  and 
when  a  skin  treatment  caused  more  pain  than  was  usual.   No 
liability  was  found  where  an  aorta  was  ruptured  during  a 
disc  operation  causing  the  death  of  a  patient,  nor  where 
hypertension  was  not  treated  with  drugs,  as  the  use  of  drugs 
would  not  not  have  prevented  the  stroke  complained  of. 

III.   NEGLIGENCE  AND  FAULTY  COMMUNICATION 

In  1980,  the  Supreme  Court  of  Canada  in  Reibl  v. 
Hughes  established  a  new  approach  to  the  quality  of 
information  that  a  doctor  must  give  his  patient  in  relation 
to  proposed  surgery  or  other  treatment.   This  duty  to 
disclose  will  also  affect  other  health  professionals  in 
their  areas  of  activity.   Moreover,  it  is  possible  that 
nurses  or  other  members  of  the  health  care  team  will  be 
enlisted  to  assist  in  the  giving  of  information  to  patients. 

Canadian  doctors  now  have  a  duty  to  disclose  to 
their  patients  "the  nature  of  a  proposed  operation,  its 
gravity,  any  material  risks  and  any  special  or  unusual  risks 
attendant  upon  the  performance  of  the  operation". 


Doctors    and   Lawyers :    Partners    or   Rivals?  185 


This  matter  of  disclosure  of  risks  by  a  doctor 
is  not  entirely  unlike  the  duty  of  a  manufacturer  to  warn 
about  the  dangerous  properties  of  their  products.   A  patient 
about  to  undergo  some  medical  treatment  is  entitled  to  know 
something  about  what  is  going  to  be  done  to  him,  the 
likelihood  of  its  success  and  the  risks  involved  in  the 
procedure.   The  patient  needs  this  information  in  order  to 
decide  whether  to  go  ahead  with  the  treatment  or  whether  to 
forgo  it. 

It  is  up  to  the  doctor,  in  the  first  instance, 
to  determine  the  content  and  the  amount  of  the  information 
that  should  be  imparted  to  the  patient,  which  obviously 
depends  on  the  individual  circumstances  of  each  situation. 
Herein  lies  the  problem,  for  if  the  doctor  errs,  he  may 
later  be  found  liable  for  negligence  by  the  courts. 

The  courts  do  not  require  doctors  to  explain  to  their 
patients  all  the  details  of  every  procedure  and  all  the 
things  that  can  possibly  go  wrong.   If  that  were  the  case, 
our  doctors  would  be  discussing  medicine  all  day  instead  of 
practicing  it.   The  courts  do  not  want  doctors  to  confuse  or 
frighten  their  patients  or  to  burden  them  with  unnecessary 
data.   There  is  consequently  no  need  to  tell  a  patient  about 
the  ordinary  risks  associated  with  all  surgery,  since 
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everyone  is  expected  to  know  about  them.   Thus,  just  as  one 

need  not  warn  that  a  match  will  burn  or  that  a  knife  will 

cut,  a  doctor  need  not  disclose  that,  if  an  incision  is 

made,  there  will  normally  be  some  bleeding  and  some  pain, 

and  a  scar  will  remain  when  the  cut  has  healed-   So  too, 

everyone  may  be  expected  to  know  that  in  any  surgical 

procedure  there  is  a  chance  of  infection,  tetanus  and 

gangrene,  and  a  possibility  of  death  from  the  anaesthetic. 

An  opthalmologist ,  moreover,  need  not  warn  that  eyeglasses 

may  break  during  a  touch-football  game,  because,  as  the 

court  indicated: 

...There  is  no  need  for  a  professional 
person  or  a  manufacturer  to  warn  of  dangers 
that  would  be  as  apparent  to  the  consumer  as 
to  the  manufacturer  or  which  would  be  as 
apparent  to  the  patient  as  to  the  doctor. 

If  a  patient  enquires  about  a  planned  procedure, 
the  doctor  must  respond  fully  and  fairly,  so  that  an 
inquisitive  patient  may  obtain  more  information  than  one  who 
is  not  so  curious.   Similarly,  if  a  procedure  is  for 
experimental  or  cosmetic  purposes,  rather  than  therapeutic, 
a  higher  degree  of  disclosure  by  the  doctor  is  required,  for 
there  is  no  reason  to  withhold  information.   A  patient  may 
well  decide  to  live  with  a  blemish  rather  than  take  the 
risk.   In  other  words,  the  frequency  of  the  risk  becomes 
much  less  material  when  the  operation  is  unnecessary  for  the 
patient's  medical  welfare.   On  the  other  hand,  there  may  be 
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"emotional  factors"  that  render  a  particular  patient  "unable 
to  cope  with  facts  relevant  to  recommended  surgery"  and 
which  would  justify  a  doctor's  withholding  or  generalizing 
information  when  he  or  she  would  otherwise  be  required  to  be 
more  specific.   It  is  obvious  that  the  medical  profession  is 
involved  in  a  complex  process  when  it  decides  what  infor- 
mation it  must  disclose  to  patients. 

a  )     Reasonable  Patient  Standard 

In  the  past,  the  test  employed  in  assessing  the 
acceptability  of  the  decisions  by  doctors  was  the  pro- 
fessional medical  standard,  but  Reibl  v.  Hughes  has  trans- 
formed the  law  and  decreed  that  the  reasonable  patient 
standard  must  now  be  used  by  Canadian  courts.   No  longer 
does  the  medical  profession  alone  collectively  determine,  by 
its  own  practices,  the  amount  of  information  a  patient 
should  have  in  order  to  decide  whether  or  not  to  undergo  an 
operation,  as  it  did  under  the  professional  standard.   From 
now  on,  the  court  also  has  a  voice  in  deciding  the  appro- 
priate level  of  information  that  must  be  conveyed  to  a 
patient  in  the  circumstances  as  a  question  of  fact.   The 
patient's  right  to  know  is  no  longer  to  be  limited  by  what 
the  medical  profession  customarily  tells  them.   Henceforth, 
the  patient's  right  to  be  able  to  make  an  intelligent  choice 
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about  any  proposed  surgery  transcends  the  interest  of  the 
medical  profession  in  setting  its  own  autonomous  standards 
of  disclosure. 

The  essential  issue,  then,  is  to  determine  what 
a  reasonable  patient  in  the  position  of  the  plaintiff  would 
consider  to  be  "material  risks"  or  "special  or  unusual 
risks"  about  which  he  or  she  would  want  to  receive  infor- 
mation. 

In  deciding  this  matter,  the  court  will  hear 
expert  evidence  on  the  type  of  risks  inherent  in  a 
particular  operation,  how  serious  these  risks  are,  how 
frequently  they  may  arise  and  what  information  doctors 
usually  give  to  their  patients  about  these  risks. 

The  factors  that  doctors  must  consider,  which  were 
outlined  in  Smith  v  Auckland  Hospital  will  probably  con- 
tinue to  be  relevant  to  this  determination,  that  is: 

...the  gravity  of  the  condition  to  be 
treated,  the  importance  of  the  benefits 
expected  to  flow  from  the  treatment  or 
procedure,  the  need  to  encourage  the  patient 
to  accept  it,  the  relative  significance  of 
its  inherent  risks,  the  intellectual  and 
emotional  capacity  of  the  patient  to  accept 
the  information  without  such  distortion  as 
to  prevent  any  rational  decision  at  all,  and 
the  extent  wo  which  the  patient  may  seem  to 
have  placed  himself  in  the  doctor's  hands... 
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But  that  is  not  all  Che  court  will  have  regard 
to;  it  will  also  give  due  consideration  to  the  evidence  of 
the  patient  and  the  patient's  family  as  to  his  or  her 
general  situation.   The  court  will  be  interested  in  the 
information  the  particular  patient  would  want  to  know  in  the 
circumstances.   The  court  will  then  assess  what  a  reasonable 
patient  would  like  to  know  in  these  circumstances.   Weighing 
all  of  these  factors,  the  court  will  decide  whether  the 
information  given  to  this  patient  in  these  circumstances  was 
sufficient . 

The  meaning  of  "material  risks"  and  "unusual  or 
special  risks"  should  now  be  considered.   Material  risks  are 
significant  risks  that  pose  a  real  threat  to  the  patient's 
life,  health  or  comfort.   In  considering  whether  a  risk  is 
material  or  immaterial,  one  must  balance  the  severity  of  the 
potential  result  and  the  likelihood  of  its  occurring.   Even 
if  there  is  only  a  small  chance  of  serious  injury  or  death, 
the  risk  may  be  considered  material.   On  the  other  hand,  if 
there  is  a  significant  chance  of  slight  injury,  this  too  may 
be  held  to  be  material.   As  always  in  negligence  law,  what 
is  a  material  risk  will  have  to  depend  on  the  specific  facts 
of  each  case. 
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Pursuant  Co  these  principles,  it  has  been  held 
that  a  neurosurgeon  should  have  disclosed  to  his  patient  a 
four  per  cent  risk  of  death  and  a  ten  per  cent  risk  of 
neurological  damage  that  was  involved  in  surgery  to  remove 
blockage  in  one  of  the  arteries  in  the  neck.   The  operation 
was  not  urgent  and  could  have  been  delayed  until  after  the 
patient's  retirement  income  was  assured,  one  and  a  half 
years  later.   Similarly,  liability  may  be  imposed  against  a 
surgeon  who  neglects  to  tell  his  patient  that  temporary  or 
permanent  stiffness  may  result  from  an  osteotomy  on  an  arm. 
A  plastic  surgeon  must  warn  that,  after  sanding  of  the  skin 
to  remove  facial  spots  resulting  from  the  use  of  birth 
control  pills,  the  spots  may  reappear.   Similarly,  a  plastic 
surgeon  must  advise  a  patient  that  a  mammoplasty  may  result 
in  extensive  scarring  of  the  breasts,  asymmetry  of  the 
nipples  and  possibly  deformed  breasts. 

Further,  the  possibility  of  the  scars  opening  up 
and  requiring  corrective  surgery  should  be  mentioned  as 
special  or  unusual  risks.   A  surgeon  should  also  tell  a 
patient  of  the  risk  of  bowel  perforation  during  a  steri- 
lization operation,  where  the  surgery  is  elective  and  need 
not  be  performed  then  or  ever.   A  country  doctor,  however, 
need  not  warn  about  the  very  slight  risk  of  possible 
paralysis  or  death  from  using  anti-rabies  vaccine,  since  the 
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disease  is  always  fatal. 

In  summary  then,  this  exercise  of  defining  the 
scope  of  the  duty  of  disclosure  is  now  a  complex  one  for  the 
courts,  requiring  much  time,  effort,  thought  and  evidence. 
The  cooperation  and  assistance  of  the  medical  profession 
will  be  vital  to  the  task.   The  courts  will,  as  always,  move 
very  cautiously  in  this  area.   In  most  cases,  the  courts 
will  probably  continue  to  classify  as  reasonable  the 
customary  practices  of  the  profession  as  to  disclosure, 
since  they  are,  after  all,  based  on  experience,  common  sense 
and  what  doctors  honestly  perceive  their  patients  wish  to 
know.   However,  it  is  now  open  to  the  courts,  if  invited,  to 
participate  in  the  process  of  evaluating  the  information 
that  has  been  communicated  and  to  find  it  wanting  in 
appropriate  cases,  even  if  the  medical  profession  disagrees. 

b)   Objective  Test  of  Causation 

The  decision  in  Reibl  v.  Highes  has  also 
declared  that  an  objective  test  of  causation  is  to  be 
employed  in  assessing  whether  the  patient  would  have 
consented  to  the  operation  if  he  had  been  properly  warned. 
Unlike  the  situation  in  battery,  where  proof  of  actual 
damage  is  unnecessary,  negligence  law  will  only  furnish 
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compensation  if  the  substandard  conduct  being  assessed  has 
caused  some  loss  to  the  plaintiff. 

If  the  patient  would  still  have  agreed  to  the 
operation,  even  if  he  had  been  supplied  with  full  infor- 
mation about  the  risks,  the  failure  to  inform  him  fully 
cannot  be  described  as  a  cause  of  the  damage  he  may  suffer. 
Hence,  he  could  not  succeed  in  negligence  theory.   In  order 
to  recover  in  negligence  law,  therefore,  it  must  be 
established  that  the  patient  would  have  refused  to  undergo 
the  surgery  if  he  had  been  told  about  all  the  relevant 
risks . 

There  is  a  danger  here,  though  that  every 
patient  who  becomes  a  plaintiff  will  insist  that  he  would 
have  foregone  the  operation  if  he  had  been  properly  warned. 
Hindsight  is  always  wiser  than  foresight.   The  courts  have 
always  mistrusted  judgments  made  from  hindsight  and  have 
sought  to  minimize  the  danger  of  such  evidence.   Hence,  the 
Supreme  Court  of  Canada  has  wisely  adopted  an  objective  test 
here,  not  a  subjective  one.   It  is  not  enough,  therefore, 
for  the  court  to  be  convinced  that  this  plaintiff  would  have 
refused  the  treatment  if  he  had  been  fully  informed;  the 
court  must  also  be  satisfied  that  a  reasonable  patient,  in 
the  same  situation,  would  have  done  so.   That  is  the  meaning 
of  the  objective  test  adopted  in  Reibl  v.  Hughes . 
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This  is  a  sensible  stance  which  is  quite 
consistent  with  tort  principles  in  other  contexts.   For 
example,  the  requirement  is  not  unlike  the  need  for  proof  of 
reasonable  reliance  in  actions  for  deceit  and  negligent 
misrepresentation.   In  those  types  of  cases  our  courts  have 
avoided  assisting  gullible  fools  who  rely  on  every  bit  of 
silly  advice  they  receive.   Consequently,  a  patient  who  says 
he  would  have  foregone  life-saving  treatment  because  it 
might  have  caused  a  rash  or  a  headache  cannot  recover  on  the 
basis  of  inadequate  disclosure,  even  if  he  is  believed, 
because  a  reasonable  patient  would  have  gone  ahead  in  any 
event . 

In  commenting  on  the  objective  standard  of 
disclosure  and  of  causation  adopted  in  Reibl  v.  Hughes , 
Professor  Sanda  Magnet-Rogers  has  written  that  the  approach 
had  the  advantage  of  "logical  inconsistency".   She  explains 
as  follows: 


The  patient  is  expected,  in  law,  to  behave 
as  would  a  reasonable  person  in  his  circum- 
stances.  He  is  to  be  given  the  information 
a  reasonable  person  would  expect  to  receive 
and  to  take  the  decision  a  reasonable  person 
would  take.   Neither  physician  nor  patient 
may  hide  behind  an  amorphous  unverifiable 
experience,  whether  professional  or 
personal.   Each  party's  behaviour  may  be 
measured  by  the  Court  against  the  Court ' s 
own  experience.   Finally,  if  an  objective 
standard  of  disclosure  increases  that  burden 
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on  the  treating  physician  at  the  time  of 
risk  disclosure  to  the  benefit  of  the 
patient,  that  increase  is  balanced  by  an 
increase  of  the  burden  placed  on  the  patient 
who  would  allege  that  a  causal  element  is 
present.   The  patient  reaps  both  the 
benefits  and  the  burdens  of  being  measured 
by  an  objective  standard. 

The  decision  of  Reibl  v.  Hughes  does  not  mean 
that  Canadian  doctors  must  now  give  complicated  seminars  on 
medicine  to  all  of  their  patients.   It  does  mean,  though, 
that  more  time  may  have  to  be  spent  explaining  things  to 
patients  than  in  the  past.   No  doubt  this  will  render 
medical  practice  somewhat  less  efficient  and  more  costly. 
Nevertheless,  the  law,  as  espoused  by  the  Supreme  Court  of 
Canada,  requires  that  patients  be  treated  as  intelligent, 
mature  and  rational  individuals.   The  ultimate  effect  of 
this  new  approach,  it  is  hoped,  will  be  medical  prac- 
titioners who  are  even  more  sensitive,  concerned  and  humane 
than  they  now  are.   Moreover,  the  doctor-patient  relation- 
ship should  be  improved  by  better  communication  in  the 
future  between  doctors  and  their  patients.   The  high  level 
of  trust  Canadians  now  have  in  their  doctors  should  be  even 
higher. 
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IV.   IS  THERE  A  PROBLEM? 

Although  there  have  been  quite  a  few  disclosure 
cases  decided  recently,  the  rate  of  success  by  plaintiffs 
has  not  increased,  primarily  because  the  objective  causation 
test  has  been  frequently  invoked  to  deny  recovery  (even 
where  the  disclosure  has  been  found  to  be  inadequate.)   An 
empirical  study  by  Professor  Robertson  (Informed  Consent  in 
Canada:   An  Empirical  Study  (1984),  22  Osgoode  Hall  Law 
Journal),  has  indicated  that  747„  of  the  doctors  surveyed  had 
not  heard  of  Reibl  v.  Hughes .   Of  the  257„  who  had  heard 
about  the  case,  597„  said  it  had  some  effect  on  their 
practice  with  regard  to  informing  their  patients.   Robertson 
concludes  that  85%  of  doctors,  therefore,  were  uninfluenced 
by  Reibl  v.  Hughes .   Hopefully,  they  were  already  conforming 
to  the  new  legal  standards  and  the  need  for  improvement 
existed  only  in  the  15%  that  altered  their  practices. 

Although  the  number  of  malpractice  actions  in 
Canada  has  certainly  increased  in  recent  years  -  some  595 
suits  being  started  in  1983  -  this  is  still  not  a  major 
problem  in  Canada  as  compared  with  the  United  States  ( 1 .  57„ 
based  on  38,000  members).   Only  46  cases  were  actually  tried 
last  year,  with  36  of  these  being  dismissed:   i.e.,  about 
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75%  were  resolved  at  trial  in  favour  of  the  doctor.   Most 
were,  of  course,  settled  or  withdrawn,  which  is  the  best  way 
to  deal  with  these  cases,  as  well  as  all  other  types  of 
cases . 

The  annual  membership  fee  for  CMPA  was  $500.  per 
year  in  1983,  still  one  of  the  best  bargains  available 
anywhere.   This  year  (1984),  for  the  first  time,  the  CMPA  is 
moving  to  a  graduated  fee  system,  depending  on  the  risk  of 
exposure  by  the  different  types  of  practitioners.   The  fees 
will  vary  from  $300  for  interns  to  $550.  for  G.P.'s,  $900. 
for  radiologists,  $1,350.  for  surgeons,  and  the  top  rate, 
understandably,  is  $1,950.  for  anaesthetists,  orthopedic, 
cardio-vascular  and  neuro-surgeons .   The  chance  of  a  doctor 
being  sued  in  Canada  is  only  about  1.5  in  100.   Hence, 
although  things  are  not  as  comfortable  for  doctors  and  other 
health  professionals  as  they  once  were,  there  is  certainly 
no  crisis.   This,  however,  does  not  mean  that  health 
professionals  in  Canada  have  any  reason  to  be  smug.   There 
are  more  claims  than  there  were  before  and  the  number  is 
likely  to  continue  mounting. 

Why  has  there  been  this  increase  in  the  number 
of  claims  in  recent  years?'.  There  is  no  single  reason  to 
explain  this  phenomenon;  there  are  several.   First,  the 
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public  has  become  more  litigation  conscious  -  individuals 
are  much  more  aware  of  and  willing  to  pursue  their  rights. 
The  young  lawyers  graduating  from  law  schools  today  are  more 
aggressive  than  they  were.   Second,  legal  aid  is  more 
readily  available,  enabling  some  economically  disadvantaged 
claimants  to  launch  suits  they  could  not  afford  to  start  in 
the  past.   Third,  hard  economic  times  spur  lawsuits  against 
everyone,  including  professional  advisers,  as  people  seek 
scapegoats  for  their  failure.   Lastly,  (and  in  my  view  more 
importantly)  the  deterioration  in  human  relations  in  mass 
societies  breeds  distrust  and  hostility.   It  is  rare  for 
professionals  these  days  to  relate  to  their  clients  as  they 
once  did  -  as  friends  and  advisers.   Clients  rarely  view 
their  professional  advisers  as  friends.   Everything  is 
strictly  business  these  days.   In  such  a  context,  it  is  not 
hard  to  understand  why  clients  sue  their  professional 
advisers  when  things  go  wrong. 

Recent  writing  in  the  field  has  focused  on  this 
problem,  especially  in  the  medical  area.   The  writers  argue 
that,  "As  human  relations  between  doctor  and  patient 
atrophy",  both  insist  on  rigid  legal  controls.   (Law  and 
Polan  in  Pain  and  Profit:   The  Politics  of  Malpractice, 
1978.)   Another  author  (Lander,  Defective  Medicine,  1978) 
bemoans  the  "commodif ication  of  healing"  and  describes  the 
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"revenge  factor"  in  litigation.   He  suggests  that  patients 
sue  not  so  much  because  of  mistakes  made,  but  because  they 
are  angry  at  their  doctors.   He  advises  doctors  to  prevent 
litigation  by  offering  explanations  and  sympathy  when  things 
go  wrong,  rather  than  by  avoiding  the  patient.   If  an 
operation  fails,  the  writer  suggests  that  the  physician 
should  not  press  to  hard  for  payment,  because  this  may 
occasion  a  lawsuit  in  retaliation.   One  study  has  shown  that 
for  every  six  incidents  of  malpractice,  only  one  lawsuit  is 
actually  commenced.   (24,000  incidents  yielded  A, 000  claims 
in  California.)   Many  of  those  who  do  not  sue  may  just  not 
be  aware  of  their  rights  or  the  injuries  may  only  be  slight, 
but  a  good  number  do  not  sue  because  they  do  not  want  to 
challenge  their  doctors,  whom  they  consider  to  be  their 
friends.   (See  Schwartz  and  Komesar,  Doctors,  Damages  and 
Deterrence:   An  Economic  View  of  Malpractice,  1978.) 

Another  significant  matter  that  is  often 
overlooked  by  competent  and  concerned  professionals  when 
they  consider  these  problems,  is  that  some  of  their 
colleagues  are  not  as  competent  or  concerned  as  they  are. 
The  sad  fact  is  that  there  are  a  few  incompetent  and 
uncaring  practitioners  in  every  profession.   They  should  get 
out.   Some  do,  but  unfortunately  some  stay,  in  spite  of 
their  lack  of  ability  and  interest.   Malpractice  suits  may 
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serve  to  focus  attention  upon  them  and  may  eventually  nudge 
them  into  another  area  of  activity.   One  study  in  California 
has  shown  that  46  doctors  in  Los  Angeles  (out  of 
approximately  8,000,  or  5%)  accounted  for  10%  of  all  the 
malpractice  claims  and  30%  of  total  payments.   There  are 
1  1/2  suits  per  year  launced  against  each  of  these  46 
doctors.   Something  just  may  be  wrong  with  the  quality  of 
medicine  they  practice  or  the  way  they  treat  their  patients, 
generally.   (See  Schwartz  and  Komesar.) 

All  of  these  factors,  therefore,  and  others 
which  I  have  not  mentioned,  have  led  to  the  increase  in 
professional  liability  litigation.   It  is  not  a  happy 
development,  but  neither  is  it  all  that  dreadful.   These 
malpractice  actions  send  "signals"  to  professionals  to  be 
more  careful  and  more  considerate  of  their  clients.   Some 
compensation  is  granted  to  innocent  victims  with  meritorious 
claims.   As  a  result,  perhaps  individual  professionals  try 
to  be  more  careful  and  perhaps  professional  bodies  concern 
themselves  more  with  continuing  education  and  discipline, 
leading  to  better  professional  work.   So,  too,  professional 
bodies  may  become  more  involved  in  the  insurance  schemes 
provided  for  their  members.   The  more  aware  a  profession 
becomes  of  the  cost  of  providing  insurance  coverage,  the 
more  active  a  role  it  will  play  in  trying  to  reduce  the 
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incidence  and  cost  of  claims.   Furthermore,  information 
obtained  from  insurance  carriers  (or  by  self-insurance)  may 
not  help  to  assist  members  by  identifying  problem  areas,  if 
not  specific  instances  of  incompetence.   In  my  view,  this  is 
a  welcome  development,  since  better  education  and  closer 
supervision  will  improve  the  quality  of  the  service  to 
clients  and  patients. 

We  must  remember  that  the  power  and  prestige  of 
every  established  group  in  our  society  has  been  diminished 
in  the  last  few  decades.   Can  we  expect  the  professions  to 
remain  immune  when  government,  corporations,  schools, 
religious  institutions  and  unions  have  all  come  under 
increasing  public  scrutiny?   No,  the  tendency  in  this 
country  toward  greater  accountability  has  been  steady  and 
widespread,  and  I  expect  it  will  continue.   I  would  hope 
that  the  professions  will  respond  rationally  to  the 
challenge  and  accept  a  greater  degree  of  responsibility  and 
public  involvement  in  their  affairs. 

If  these  lawsuits  are  thought  to  be  too  much  of 
a  nuisance,  the  establishment  of  a  no-fault  scheme  for 
medical  mishaps  ought  to  be  seriously  considered.   Under 
such  a  scheme,  all  patients  who  are  victims  of  untoward 
results  (I  recognize  the  problem  of  definition  involved 
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here)  could  be  compensated  at  some  level  without  the  need  to 
prove  fault  on  the  part  of  any  medical  practitioner.   This 
could  be  instituted  by  legislation,  or  perhaps  even  on  a 
voluntary  basis,  by  the* medical  profession  (as  suggested  by 
Professor  Jeffrey  O'Connell)  in  a  province,  or  nationally, 
or  through  the  CMPA.   As  you  may  know,  last  year  some  $11 
million  was  paid  out  as  damages  to  victims  by  the  CMPA.   In 
addition,  some  $5.1  million  was  paid  to  lawyers  -  almost 
one-half  as  much  as  the  victims  received.   If  both  the  $11 
milion  and  the  $5.1  million  were  put  into  one  fund,  out  of 
which  victims  could  be  swiftly  paid  at  some  level,  without 
the  need  for  lawsuits,  we  just  might  achieve  a  better 
allocation  of  financial  resources,  as  well  as  our  legal  and 
medical  resources.   (In  the  year  1978,  more  money  was  spent 
on  legal  fees  by  CMPA  than  was  paid  to  patients  -  $1.5 
million  to  lawyers,  $1.2  million  to  patients.) 

In  the  legal  profession  of  Ontario,  we  have 
established  a  compensation  fund  to  assist  clients  who  have 
been  cheated  by  their  lawyers.   No  law  required  this,  but 
the  legal  profession  felt  a  collective  responsibility  for 
the  few  crooked  lawyers  who  defrauded  their  clients.  They 
set  up  this  fund  in  1955.   Each  year,  every  lawyers  pays 
into  a  special  fund  that  is  distributed  to  claimants  to  a 
limit  of  $50,000  per  claim  ($500,000  per  lawyer).  In  my 
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view,  this  demonstrates  professional  responsibility  of  the 
highest  order.   Many  reputable  stores  and  manufacturers 
replace  defective  goods  for  their  customers,  regardless  of 
fault.   Their  view  is  that  their  corporate  image  is  best 

served  by  standing  behind  their  products  when  things  go 
wrong. 

Perhaps  it  is  time  for  the  medical  profession, 
working  with  their  legal  partners,  to  try  to  remove  this 
source  of  irritation  by  creating  a  new  no-fault  scheme  that 
would  speedily  and  fairly  compensate  all  victims  of 
misadventure  without  requiring  costly  litigation.   Perhaps 
in  this  area,  as  in  so  many  others,  Alberta  can  lead  the 
way. 

V.     THE  LAW  REFORM  COMMISSION  OF  CANADA  AND  MEDICINE 

The  Law  Reform  Commission  of  Canada  has  been 
vitally  interested  in  medicine  and  the  law  since  1977  when 
our  Protection  of  Life  project  got  under  way.   We  have 
researched  a  number  of  medical-legal  issues,  produced 
several  publications  and  are  continuing  to  work  in  this 
area.   Our  aim  is  to  clarify  the  criminal  law  as  it  affects 
a  number  of  medical-legal  matters.   You  will  see  that  the 
Law  Reform  Commission  of  Canada  is  acting  as  a  friend  or 
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partner  of  the  medical  profession  in  most  of  these 
recommendations  -  trying  to  make  life  easier  for  doctors  and 
better  for  their  patients. 

a)     Criteria  for  the  Determination  of  Death:  Report  15 

In  our  Report  15,  released  in  1981,  we  suggested 
that  Parliament  give  in  legislation  (the  Interpretation  Act) 
a  new  definition  of  death  which  would  recognize  "brain 
death"  as  the  way  of  determining  whether  a  person  has  died. 
We  suggested  that  the  following  definition  be  enacted: 


For  all  purposes  within  the  jurisdiction  of 
the  Parliament  of  Canada, 

(1)  A  person  is  dead  when  an  irre- 
versible cessation  of  all  that  person's 
brain  functions  has  occurred. 

(2)  The  irreversible  cessation  of 
brain  functions  can  be  determined  by  the 
prolonged  absence  of  spontaneous  cir- 
culatory and  respiratory  functions. 

(3)  When  the  determination  of  the 
prolonged  absence  of  spontaneous  circulatory 
and  respiratory  functions  is  made  impossible 
by  the  use  of  artificial  means  of  support, 
the  irreversible  cessation  of  brain 
functions  can  be  determined  by  any  means 
recognized  by  the  ordinary  standards  of 
current  medical  practice." 


We  consulted  the  medical  profession  widely 
before  making  up  our  minds.   We  learned  three  things: 
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First  the  problem  is  a  very  real  one  for  the 
practising  physician,  the  hospital  personnel,  the  lawyer  and 
the  citizen.   Modern  medical  technology  now  makes  it 
possible  to  sustain  the  respiratory  functions  of  human 
beings  whose  brain  functions  have  been  irreversibly  lost. 
Second,  there  is  at  the  moment  in  Canada  a  strong  tendency 
to  favour  a  legislative  recognition  of  the  criteria  of 
death,  based  on  modern  scientific  knowledge.   Third,  our 
proposal  met  with  almost  unanimous  support  within  both  the 
scientific  and  legal  communities. 

The  Commission  also  drew  on  the  positive 
experience  of  Manitoba  and  certain  states  (such  as  Kansas 
and  Maryland)  in  the  United  States.   It  also  studied  the 
recommendations  made  by  the  Law  Reform  Commission  of 
Saskatchewan. 

The  Report  says  that  for  many  years  medical 
science  has  recognized  and  admitted  that  an  individual  can 
be  considered  dead  when  he  or  she  has  suffered  irreversible 
loss  of  all  brain  functions.   The  Commission's  proposal 
attempts  to  adapt  the  legal  norm  to  medical  reality.   It 
does  not  impose  any  precise  methods  or  techniques  of 
diagnosis.   It  leaves  to  the  physician,  according  to  the 
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facts  and  circumstances  of  each  case,  the  choice  of  methods 
and  techniques  as  well  as  the  ultimate  responsibility  of 
diagnosis.   The  proposal  does  not  purport  to  impose  a  rigid 
legal  solution  to  a  problem  which  is  and  must  remain  largely 
a  medical  one.   It  only  attempts  to  eliminate  certain  doubts 
and  to  acknowledgein  a  positive  way  a  state  of  fact  long 
recognized  and  admitted  both  by  science  and  by  the  public  at 
large . 

The  Commission  expects  that  the  recommendation, 
if  implemented,  would  help  to  solve  difficult  problems  in 
practice  about  the  precise  determination  of  death.   It 
would,  accordingly,  bring  more  precision  to  many  situations 
where  determination  of  death  may  be  important  in  resolving 
issues  in  federal  law.   The  recommended  text  would  also 
clarify  some  issues  about  cause  of  death  in  criminal  cases. 
It  would  also  bring  the  assurance  of  scrupulous  certitude  to 
patients  and  their  families.   The  text  would  give  practical 
recognition  to  the  fact  that  a  person  placed  on  a  respirator 
could  be  legally  declared  dead  if  it  were  determined  that 
such  a  person  had  suffered  complete  and  irreversible 
cessation  of  all  brain  functions. 
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b)     Euthanasia,  Aiding  Suicide  and  Cessation  of  Treatment: 
Report  20. 

In  response  to  concerns  expressed  not  only  by 
members  of  the  medical  and  legal  professions,  but  by  members 
of  the  public  as  well,  about  the  law  relating  to  euthanasia, 
suicide  and  cessation  of  treatment,  the  Commission  examined 
certain  provisions  of  the  Criminal  Code  to  determine  whether 
they  were  adequate  to  deal  with  these  problems  in  the  light 
of  contemporary  medical  and  technological  advances. 

The  Commission  identified  several  problems  with 
the  present  Code  provisions.   First,  the  Code  provisions 
which  are  the  subject  of  this  report  have  never  really  been 
subjected  to  judicial  interpretation  in  the  context  of  these 
issues.   Hence,  most  of  the  provisions  are  ambiguous  and 
vague.   Moreover,  some  were  drafted  at  a  time  when  modern 
medical  technology  was  not  available. 

The  Commission's  proposals  reflect  three  basic 
principles.   First,  the  presumption  in  favour  of  human  life 
should  always  be  recognized.   Second,  the  patient  has  a 
right  to  autonomy  and  self-determination.   Third,  human  life 
should  be  considered  not  only  from  a  "quantitative" 
perspective,  but  from  a  "qualitative"  perspective. 
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The  Commission's  specific  recommendations, 
reflecting  these  principles,  attempted  to  correct  these 
problems.   The  Commission  recommended  that  euthanasia, 
(meaning  the  active  ending  of  a  persons' s  life  when 
terminally  ill  or  suffering  unbearable  pain)  should  not  be 
legalized.   It  should  continue  to  be  treated  as  culpable 
homicide.   To  do  otherwise  would  indirectly  condone  murder. 
Legalizing  euthanasia  would  be  open  to  serious  abuses  and 
hence  would  indirectly  weaken  respect  for  human  life. 
Moreover,  mercy  killing  should  not  be  treated  as  a  separate 
or  included  offence,  nor  should  it  entail  as  of  right  a 
reduction  of  sentence,  since  our  present  legal  system 
already  has  internal  mechanisms  which  offset  the  apparent 
harshness  of  the  law. 

The  Commission  also  recommended  the  retention  in 
its  present  form  of  the  offence  of  aiding  suicide,  for  the 
same  reasons  that  euthanasia  should  not  be  legalized. 
Another  of  the  Commission's  recommendations  is  that  any 
competent  person  should  have  the  right  to  refuse  treatment 
of  any  kind  and  to  insist  that  treatment  already  begun  be 
discontinued.   Treatment  should  never  be  imposed  against  a 
patient's  will.   Furthermore,  a  physician  should  not  incur 
criminal  liability  if  he  decides  to  discontinue  or  not  to 
initiate  treatment  for  an  incompetent  person  when  that 
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treatment  is  therapeutically  useless  and  not  in  the  person's 
best  interest.   It  is  not  within  the  scope  of  the  criminal 
law  to  dictate  how  that  decision  should  be  reached. 

Finally,  the  Law  Reform  Commission  recommends 
that  the  Code  provide  that  a  physician  cannot  be  held 
criminally  liable  for  undertaking  or  continuing  the 
administration  of  appropriate  palliative  care  to  eliminate 
or  reduce  the  suffering  of  an  individual,  even  if  such  care 
might  shorten  the  individual's  life  expectancy. 

c)  Alcohol,  Drugs  and  Driving  Offences:   Report  21 

The  medical  profession  and  the  legal  profession 
are  both  concerned  about  the  problem  of  auto  accidents 
caused  by  drunk  drivers.   In  order  to  strengthen  enforcement 
in  this  area,  the  Law  Reform  Commission  of  Canada  has 
recently  produced  a  report  recommending  that  blood  samples 
could  be  required  from  those  involved  in  accidents  who  are 
believed  to  be  impaired  -  subject,  of  course,  to  certain 
safeguards . 

Throughout  this  report,  you  will  see  a 
i 
sensitivity  to  the  health  needs  of  the  individual,  as  well 

as  the  autonomy  of  the  health  professionals  involved  in  the 
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process . 

There  are  two  problems  with  the  current  law  that 
the  report  is  meant  to  address: 

The  first  is  that  drivers  whose  physicial  or 
mental  condition  impedes  the  providing  of  a  breath  sample 
can  escape  criminal  liability  because  the  Code  does  not 
permit  blood  samples  to  be  taken  for  the  purpose  of 
determining  blood-alcohol  concentration.   The  second  problem 
is  that  the  ingestion  of  drugs  other  than  alcohol  cannot  be 
detected  by  breathalyzer  tests. 

The  Commission  thus  recommends  that  changes  be 
made  to  the  Code's  current  breathalyzer  provisions.   The 
Commission  is  of  the  view  that  the  taking  of  blood  samples 
should  be  permitted  in  the  following  limited  situations: 

-  A  person  who  a  peace  officer  believes  on  reasonable 
and  probable  grounds  to  be  driving  while  impaired  by 
a  drug  other  than  alcohol  should  be  required  to 
submit  to  having  a  blood  sample  taken  from  his  body. 

-  A  peace  officer  should  also  be  empowered  to  require 
a  person  who  is  unable  by  injury  or  illness  to 
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provide  a  breath  sample  to  submit  to  having  a  blood 
sample  taken  when  the  officer  believes  that  the 
person  has  been  driving  while  impaired  by  alcohol. 

However,  a  person  would  not  be  required  to 
provide  a  blood  sample  in  the  above  situations  if  he  has 
been  admitted  to  a  hospital  or  is  undergoing  emergency 
medical  treatment,  unless  the  attending  physician  decides 
that  taking  the  sample  would  not  be  prejudicial  to  his 
proper  care  or  treatment. 

Under  the  proposed  scheme,  an  officer  also  could 
cause  a  blood  sample  to  be  taken  from  an  unconscious  person 
believed  on  reasonable  and  probable  grounds  to  have  been 
driving  while  impaired  by  alcohol.   However,  such  a  sample 
could  be  obtained  only  if  authorized  by  a  warrant.   The 
volume  of  the  sample  necessary  for  a  proper  blood-alcohol 
analysis  would  be  determined  by  a  qualified  medical 
practitioner.   If  the  unconscious  person  has  been  admitted 
to  a  hospital  or  is  undergoing  emergency  medical  treatment, 

an  officer  could  cause  a  blood  sample  to  be  taken  only  if 
the  attending  physician  determined  that  taking  the  sample 
would  not  be  prejudicial  to  the  proper  care  or  treatment  of 
the  person. 
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Unreasonable  failure  or  refusal  to  comply  with  a 
demand  for  a  breath  or  blood  sample  would  constitute  an 
offence. 

Certain  procedural  safeguards  would  protect  the 
rights  of  persons  compelled  to  give  blood  or  breath  samples. 
Any  person  from  whom  such  a  sample  is  demanded  would  be 
entitled  to  a  warning  as  to  the  possible  consequences  of  a 
failure  or  refusal  to  comply.   A  person  from  whom  a  breath 
sample  is  taken  would  be  entitled  to  have  a  blood  sample 
taken  as  well  if  he  requested  it,  unless  it  were  impractical 
to  do  so.   He  would  also  be  entitled  to  be  informed  of  his 
right  to  do  so.   A  person  from  whom  a  blood  sample  is  taken 
would  be  entitled  to  have  half  the  sample  sent  to  an 
independent  analyst,  and  to  be  informed  of  that  right.   The 
taking  of  any  blood  sample  would  be  lawful  only  if  performed 
by  a  person  qualified  by  professional  training.   Blood 
samples  would  be  required  to  be  taken  in  a  manner  ensuring 
minimum  discomfort  to  the  person.   Medical  professionals 
also  would  be  protected  by  a  rule  providing  that  no  medical 
practitioner  or  registered  nurse  would  be  liable  for  any 
failure  or  refusal  to  take  a  blood  sample  from  any  person. 

A  substantial  violation  of  any  of  these 
procedures  would  result  in  the  evidence  so  obtained  being 
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excluded,  unless  the  court  is  of  the  opinion  that  admission 
of  the  evidence  would  not  bring  the  administration  of 
justice  into  disrepute.   This  exclusionary  rule  provides  a 
standard  of  protection  higher  than  that  in  2.  24(2)  of  the 
Charter.   The  Commission  is  of  the  view  that  because  these 
new  rules  expand  the  types  of  intrusions  presently  permitted 
by  law,  it  is  essential  to  attach  an  exclusionary  rule. 

These  proposals  thus  attempt  to  balance  the  need 
for  adequate  police  powers  to  prevent  and  detect  drug  and 
alcohol-related  driving  offences,  with  individual  liberties. 
The  Law  Reform  Commission  has  sought  to  temper  the  increased 
intrusions  authorized  by  these  proposals  with  the  provisions 
which  guarantee,  to  the  greatest  degree  possible,  the 
accuracy  of  the  evidence  obtained  and  the  health  and  safety 
of  the  individual. 

d)    Other  Publications  of  the  Law  Reform  Commission  of 
Canada  about  Medical  Issues. 

We  have  tackled  several  other  topics  of  interest 
to  the  medical  profession  in  the  past,  but  I  cannot  deal 
with  them  here. 

For  example,  we  sought  in  an  early  report  to 
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rationalize  the  way  in  which  the  criminal  justice  system 
handles  individuals  who  suffer  from  mental  disorders.   In 
our  Report  on  Mental  Disorders  in  the  Criminal  Process 
(1976),  we  considered  the  matters  of  diversion,  fitness  to 
stand  trial,  the  insanity  defence  and  sentencing. 

Several  working  papers,  not  yet  finalized  into 
Reports  to  Parliament,  have  been  issued.   A  Working  Paper 
entitled  Sterilization:   Implications  for  Mentally  Retarded 
and  Mentally  111  Persons  (1979),  advanced  the  right  of 
mentally  handicapped  people  to  free  choice  and  criticized 
their  victimization  by  decisions  of  others. 

Another  Working  Paper  called  Medical  Treatment 
and  Criminal  Law  (1980)  argues  that  the  administering  of 
medical  treatment  should  be  treated  differently  than  other 
types  of  interference  with  the  person  under  criminal  law. 
The  right  to  refuse  treatment  is  recognized.   Special 
provisions  for  the  mentally  incompetent  and  emergency 
situations  are  suggested. 

In  addition  to  these  Reports  and  Working  Papers, 
two  Study  Papers  have  been  published:   Sanctity  of  Life  or 
Quality  of  Life  (1979),  and  Consent  in  Medical  Care  (1980). 
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Still  in  the  works  are  studies  on  Behaviour 
Alteration,  Human  Experimentation  and  Biotechnology:   New 
Genetic  Techniques,  and,  soon  to  be  started,  the  Status  of 
the  Fetus. 

VI.    CONCLUSION 

I  hope  that  this  long  discourse  has  demonstrated 
why  I  believe  that  the  medical  profession  and  the  legal 
profession  are  more  like  partners  than  rivals.   True,  we 
disagree  at  times,  but  our  goal  -  furnishing  quality  medical 
attention  to  Canadians  -  is  identical.   The  hallmark  of  our 
relations  has  been  and  must  continue  to  be  mutual  respect 
and  reciprocal  support. 

Malpractice  actions  are  rare;  successful  ones 
much  rarer.   Medical  practices  are  rightly  given  great 
weight  by  the  Courts.   Any  damages  awarded  are  paid  by  the 
CMPA  or  the  insurers. 

The  law  for  faulty  communication,  as  contrasted 
with  faulty  treatment,  is  merely  an  effort  by  the  courts  to 
encourage  doctors  to  talk  with  their  patients  more  than  they 
do  now.   In  the  long  run,  this  should  result  in  fewer  legal 
claims,  not  more,  because  the  human  relations  between 
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doctors  and  their  patients  will  improve. 

In  its  modest  way,  your  friendly  Law  Reform  Commission 
is  doing  its  best  to  consult  widely  with  health  pro- 
fessionals in  order  to  include  their  expertise  and  values  in 
our  recommendations.   We  hope  our  efforts  so  far  reflect 
fairly  what  we  have  learned  from  you.   Our  future  research, 
I  can  guarantee,  will  continue  to  rely  heavily  on  insights 
gleaned  from  the  medical  community.   As  we  move  toward  the 
preparation  of  a  new  Criminal  Code  -  made  in  Canada,  by 
Canadians,  for  Canadians  -  we  will  be  sensitive  to  the 
viewpoint  of  the  medical  profession.   If  we  should  stray 
from  that  commitment,  I  trust  that  you  will  remind  me  of  my 
words  on  this  delightful  occasion  we  have  shared  in 
Edmonton. 


w 
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"Historically,  the  media  and  the  courts  have  had 
an  uneasy  relationship,  often  founded  on  mutual 
suspicion  and  misunderstanding." 
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Legal  issues  have  never  been  so  widely  publicized 
as  they  are  today  in  all  the  media.   The  public  seems  to 
possess  an  unquenchable  thirst  for  stories  about  the  law  and 
the  courts.   In  one  issue  of  the  Toronto  Daily  Star  last 
December,  there  were  nine  different  stories  on  legal  issues. 
The  trial  of  Colin  Thatcher  was  going  on,  the  Morgentaler 
trial  was  proceeding,  the  libel  cases  of  Westmoreland  and 
Sharon  were  in  the  news,  the  Grange  inquiry  was  on  every- 
one's mind,  and  there  were  other  legal  issues  being  covered. 
This  is  in  stark  contrast  to  the  situation  a  few  years  ago 
when  there  were  complaints  that  there  was  too  little 
attention  given  to  legal  issues.   Credit  for  this,  of 
course,  does  not  go  just  to  journalists,  but  to  their 
editors  and  publishers  as  well.   This  increased  attention 
can  only  lead  to  greater  awareness  of  legal  matters,  which 
in  turn  can  only  lead  to  a  better  Canadian  legal  system. 


Historically,  the  media  and  the  courts  had  an 
uneasy  relationship,  often  founded  on  mutual  suspicion  and 
misunderstanding.   To  the  media,  our  courts  may  appear  to  be 
mysterious  and  cloistered  mst itut loris .   To  the  judiciary, 
the  media  may  appear  as  intrusive,  unruly  interlopers, 
interfering  with  the  dignified  and  orderly  resolution  of 
legal  disputes.   These  attitudes  serve  no  one.   The  media 
and  the  courts  must  reconcile  any  differences  that  exist. 


tea 
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We  must  cooperate  more  closely  and  arrive  at  a  new 
understanding . 

The  possible  friction  that  exists  between  the 
media  and  the  courts  was  brought  home  dramatically  to  me 
through  several  cases  that  I  have  had  to  struggle  with 
(R.  v.  Cathy  Smith,  Ont.  Board  of  Censors),  I  hope  I  have 
learned  something  from  the  experience  and  I  would  like  to 
share  these  thoughts  with  you  this  evening. 

Canada  and  the  world  are  very  different  today  than 
they  were  when  our  laws  regulating  the  media  were  developed. 

One  of  the  major  differences  that  must  be  assessed  is  the 
enormous  advance  in  communications  technology.   It  has 
become  clear  to  me  that  the  courts  must  come  to  grips  with 
the  new  communications  technology  to  see  how  it  can  be  used 
to  make  the  law  more  accessible,  more  efficient  and  more 
contemporary.   We  are  beginning  to  do  this.   For  example, 
the  Supreme  Court  of  Canada  has  experimented  with  satellite 
T.V.  hook-ups  across  the  land,  making  our  highest  court  more 
available,  and  more  importantly,  more  affordable  for 
litigants.   This  innovation  may  be  the  greatest  change  in 
Canadian  appellate  litigation  since  we  abolished  appeals  to 
the  Judicial  Committee  of  the  Privy  Council  in  1949.   Before 
that  time,  lawyers  had  to  travel  by  ocean  liner  to  the 
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United  Kingdom  to  argue  cases  for  their  clients,  who  had  to 
pay  not  only  the  legal  bills  but  the  travel  expenses  as 
well  . 

This  technology,  of  course,  cannot  be  expected  to 
answer  all  problems  of  delay  in  the  legal  system.   I 
understand  that  the  Supreme  Court  this  week  hastily  arranged 
to  hear  an  application  for  leave    to  appeal  by  satellite  in  a 
case  involving  the  sterilization  of  a  young,  mentally 
disabled  girl.   With  the  aid  of  that  technology,  the  hearing 
was  arranged  very  quickly.   Yet,  the  performance  of  the 
operation  preceded  the  leave  application  by  a  matter  of 
hours . 

The  Law  Reform  Commission  has  recommended  that 
statements  made  by  accused  persons  be  videotaped  and  there 
are  now  experiments  being  undertaken  in  Canada  with  that 
technique.   Obviously,  videotaping  confessions  would 
introduce  a  more  reliable  record  of  an  accused's  statements 
into  evidence  than  merely  a  policeman's  memory  and  notebook 
can  offer,  in  the  same  way  that  a  tape  recorder  can  make  a 
more  accurate  record  of  what  a  person  interviewed  by  a 
reporter  has  said  than  can  be  obtained  by  rapid  scribbling 
in  a  notebook.   It  could  also  defeat  any  allegations  of 
police  misconduct  in  the  taking  of  statements.   I  think  that 
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other  uses  of  videotaping  ought  to  be  explored,  such  as  the 
recording  of  testimony  of  abused  children  or  victims  of 
crime,  for  whom  the  trauma  of  a  courtroom  appearance 
aggravates  their  misery  and  makes  the  pursuit  of  truth  in 
the  trial  even  more  elusive  than  it  might  otherwise  be. 
These  techniques  can  be  implemented  while  in  no  way 
interfering  with  the  rights  of  an  accused  person. 

Another  major  development  that  is  profoundly 
influencing  the  relationship  between  the  law  and  the  media 
is  The  Charter  of  Rights  and  Freedoms.   Not  only  does  the 
Charter  declare  certain  rights  and  fundamental  freedoms 
(such  as  freedom  of  expression  and  freedom  of  the  press), 
it  also  provides  a  novel  machinery  to  enforce  those  rights. 
In  other  words,  we  lawyers  are  inventing  our  own  new 
"technology"  aimed  at  promoting  human  rights. 

Since  April  17,  1982,  the  Charter  has  been  invoked 
in  numerous  cases  by  the  media  in  seeking  to  print  or 
broadcast  certain  information.   Many  of  the  cases  to  date 
have  the  name  Southam  in  the  title  and  I  think  that  a  great 
deal  of  credit  is  owed  to  the  Southam  people  for  being  ever 
vigilant  in  matters  of  freedom  of  the  press  -  especially 
since  the  passage  of  the  Charter . 
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Of  course,  the  ground-breaking  case  in  terms  of  a 
Charter  analysis  of  the  freedom  of  the  press  guarantee  was 
Southam  and  The  Queen  (No.  1).   That  case  struck  down  the 
provision  of  the  Juvenile  Delinquents  Act  that  banned  the 
press  and  the  public  from  juvenile  trials.   Another,  more 
recent,  Southam  case  resulted  in  a  judicial  finding  that  the 
new  limitations  in  the  Young  Offenders  Act  are  reasonable, 
even  though  they  infringe  upon  freedom  of  the  press  to  a 
certain  extent.   The  same  kind  of  analysis  has  been  applied 
in  other  cases  that  I  could  refer  to  in  this  area,  but  the 
point  I  want  to  make  is  that  the  Charter  has  brought  about  a 
great  change  in  the  way  we  approach  media  issues.   In  the 
past,  the  law  too  readily  and  too  willingly  restricted  media 
activity  in  relation  to  judicial  proceedings.   We  now  have 
to  take  freedom  of  expression  and  freedom  of  the  press  more 
seriously.   We  have  to  re-think  and  re-evaluate  the  need  for 
the  limitations  that  presently  exist  in  the  law  and  tolerate 
only  those  that  are  really  necessary  or  "demonstrably 
justified",  to  use  the  Charter ' s  words. 

And,  just  as  the  law  can  learn  and  profit  from 
technological  advances  that  the  media  have  developed,  there 
are  ways  that  the  law,  lawyers  and  the  judiciary  can  take 
advantage  of  the  Charter  guarantee  of  freedom  of  expression. 
Recently,  for  example,  it  was  held  in  Ontario  that  the 
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Charter  guarantees  under  freedom  of  expression  a  lawyer's 
right  to  make  contact  with  the  media  in  order  to  comment  on 
important  legal  issues  and  professional  practices.   Indeed, 
the  Court  expressed  the  view  that  the  public  has  a 
constitutional  right  to  receive  that  kind  of  information. 
It  is  diffecult  to  see  how  far  this  reasoning  might  go,  but 
it  is  not  unforseeable  that  other  actors  in  legal 
proceedings  might  someday  assert  their  right  to  express 
themselves  about  matters  of  public  interest.   Jurors  and 
even  judges  --  who  don't  enjoy  the  temporary  relief  from 
muteness  I  presently  possess  --  may  challenge  the 
restrictions  put  upon  them  that  prevent  them  from  speaking 
freely  about  cases  before  them. 

So,  both  technology  and  the  Charter  are 
accelerating  the  process  of  law  reform  in  relation  to  the 
media.   These  two  powerful  forces  are  pushing  us  toward  a 
better  understanding  of  one  another  and  an  inevitably  closer 
relationship.   Lawyers  and  judges  will  no  doubt  become 
familiar  with  the  media  and  learn  to  accept  their  greater 
presence  in  and  around  the  courts. 

There  is  a  debate  going  on  now  in  Canada  about 
whether  we  should  allow  cameras  into  our  courtrooms.   Many 
say  that  cameras  have  no  business  in  the  courtrooms  of  the 
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nation.   However,  video  technology,  as  we  saw  in  the  Grange 
inquiry,  now  permits  cameras  to  be  placed  unobtrusively  in  a 
courtroom,  without  need  for  special  lighting  or  bulky 
hardware.   The  Charter's  guarantee  of  freedom  of  the  press 
is  being  invoked  in  an  Ottawa  case  by  a  television  cameraman 
to  justify  his  presence  inside  an  Ottawa  courthouse,  but 
outside  of  an  actual  courtroom.   That  case  will  test  the 
limits  of  the  freedom  of  the  press  clause  in  the  Charter  as 
it  works  its  way  through  the  courts,  and  will  no  doubt  serve 
to  focus  the  debate  on  the  advantages  and  disadvantages  of 
allowing  cameras  into  the  courts. 

The  issues  in  this  area  are  exceedingly  complex. 
There  are  some  who  argue  that  cameras  will  alter  the 
behaviour  of  everyone  in  the  courtroom  -  the  judge,  the 
jury,  the  counsel,  the  parties,  the  accused  and  perhaps  most 
seriously,  the  witnesses.   In  this  sense,  the  presence  of 
cameras  may  make  the  task  of  fact-finding  even  more 
difficult  that  it  is  already.   On  the  other  hand,  others 
argue  that  the  electronic  media  are  being  discriminated 
against,  since  you  people  in  the  print  media  have  ready 
access  to  the  courts. 

There  is  a  further  issue  that  must  be  considered, 
one  that  is  present  for  all  media,  but  one  that  is  most 
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striking  when  we  talk  about  television  in  the  courts. 
Obviously,  trials  will  not  be  televised  in  their  entirety, 
just  as  complete  transcripts  are  not  now  printed.   TV 
reporters  will  have  to  be  selective,  just  as  print 
journalists  now  are.   What  is  broadcast  on  the  nightly  news, 
because  of  its  fragmentary  nature,  may  not  accurately 
represent  what  transpired  in  the  trial.   Although  this  is  a 
problem  for  the  press  as  well  as  the  electronic  media,  TV  is 
thought  to  be  more  prone  to  distortion  than  print  is.   Would 
it  be  fair,  for  example,  for  the  public  to  see  a  negative 
image  of  a  nervous  accused  person  fidgeting  in  his  chair 
during  his  trial  if  he  is  later  acquitted?   Could  we 
tolerate  a  conviction  or  an  acquittal  because  a  witness 
either  was  intimidated  or  dramatized  his  testimony  for  the 
cameras?   As  for  appellate  cases,  TV  creates  fewer  problems, 
and  our  Supreme  Court  has  pioneered  here  as  well.   Remember 
the  broadcast  of  the  Constitutional  reference  decision  in 
1980  by  Chief  Justice  Laskin.   In  the  United  States,  cameras 
are  permitted  in  the  courts  in  40  states.   A  thorough  study 
of  the  U.S.  experience  would  be  helpful. 

THE  LAW  REFORM  COMMISSION  OF  CANADA'S  WORK 

The  Law  Reform  Commission  has  studied  and  is 
continuing  to  study  a  number  of  media-related  issues. 
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We  have  recently  issued  a  working  paper  on 
defamatory  libel  in  which  we  recommend  that  that  offence  be 
deleted  from  the  Criminal  Code.   Our  reasoning  is  that  the 
offence  is  an  unjustifiable  intrusion  upon  freedom  of 
expression  and  that  the  existing  civil  law  of  libel  and 
slander  adequately  protects  the  reputations  of  individuals. 
Our  recommendations  appear  to  have  been  well  received,  not 
only  by  the  press  and  the  public,  but  by  the  federal 
government  as  well,  which  is  considering  legislation  along 
the  lines  we  suggested.   The  civil  law  of  libel,  which  could 
use  some  overhauling,  too,  I  am  sorry  to  say  is  beyond  our 
jurisdiction.   For  relief  from  that  worry,  you  will  have  to 
see  my  provincial  counterparts  at  the  Ontario  Law  Reform 
Commission,  and  the  other  provincial  bodies. 

Hate  propaganda  continues  to  be  a  difficult  issue 
in  the  area  of  freedom  of  expression.   The  Zundel  and 
Keegstra  trials  point  out  different  aspects  of  this  issue 
and  have  raised  questions  in  the  minds  of  most,  if  not  all, 
Canadians  about  the  necessity  of  legislation  in  this  area. 
It  had  been  my  hope  that  the  need  for  this  type  of  law  would 
wither  away  as  we  grew  more  tolerant  of  our  differences. 
The  Law  Reform  Commission  is  studying  this  issue  and,  though 
it  appears  we  still  need  some  kind  of  law  in  this  area,  it 
is  my  hope  that  it  would  be  rarely  used.   As  for  the 
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Charter's  impact,  I  would  have  to  agree  with  the  decision 
delivered  last  fall  in  the  Keegstra  case  in  a  preliminary 
motion  to  strike  down  the  hate  propaganda  sections  of  the 
Code  on  the  ground  that  they  infringe  freedom  of  expression. 
Mr.  Justice  Quigley  held  that  the  hate  propaganda  laws  do 
not  prohibit  freedom  of  expression,  but  rather  promote  it, 
since  they  ensure  that  all  segments  of  Canadian  society  will 
not  be  afraid  to  express  their  racial,  religious  or  cultural 
identities . 

I  am  also  pleased  with  the  recommendation  of  the 
Fraser  Committee  that  the  hate  literature  provisions  of  the 
Code  be  extended  to  apply  to  publications  directed  at  other 
identifiable  groups  such  as  women,  the  elderly  and  the 
mentally  and  physically  disabled. 

The  question  of  how  and  to  what  extent  we  should 
be  controlling  pornography  is  uppermost  in  our  minds,  of 
course,  after  the  release  of  the  report  of  the  Fraser 
Committee  last  week.   The  debate,  of  course,  is  no  longer 
over  the  permissibility  or  propriety  of  frontal  nudity  in 
magazines  or  films.   Society  now  tolerates  certain  erotic 
materials  and  this  disturbs  few  people  as  long  as  the 
materials  are  viewed  in  private  or  in  appropriate 
surroundings.   But  the  nature  of  this  material  is  changing; 
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it  is  becoming  more  explicit.   Child  pronography  appears  to 
be  prevalent,  and  depictions  of  violence  toward  women  are 
increasing  alarmingly.   We  obviously  still  need  some 
controls,  but  the  Charter  now  requires  that  controls  in  this 
and  in  other  areas  of  expression  be  ascertainable, 
understandable  and  articulated  with  some  precision.   That 
was  the  decision  arrived  at  in  the  case  involving  the 
Ontario  Board  of  Censors,  a  judgment  in  which  I  participated 
at  the  Divisional  Court  level.   The  regulatory  regime  has 
changed  in  Ontario  as  a  result  of  that  decision.   Greater 
definition  has  been  given  to  the  guidelines  for  film  makers 
and  a  Film  Review  Board  was  created  to  replace  the  Censor 
Board.   So,  although  we  ought  to  be  taking  steps  to  outlaw 
publications  that  injure  women,  children  and  our  quality  of 
life,  we  must  be  careful  not  to  cast  the  legislative  net  too 
broadly.   Our  standards  must  be  certain  and  narrow  if  we  are 
to  give  due  attention  to  freedom  of  expression. 

Another  area  which  needs  greater  attention  and 
which  the  Law  Reform  Commission  is  beginning  to  study  is  the 
whole  question  of  press  coverage  of  legal  proceedings.   As 
you  know,  the  Commission  produced  a  report  on  Contempt  of 
Court  a  few  years  ago  and  our  recommendations  were  largely 
adopted  by  the  previous  government  in  a  bill  introduced  in 
Parliament  a  year  ago.   Essentially,  we  recommended  that  the 
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offence  be  codified,  so  that  greater  certainty  could  be 
given  to  journalists  and  others  in  terms  of  the  kinds  of 
statements  that  would  be  proscribed,  that  a  defence  of  good 
faith  reporting  be  introduced  and  that  greater  procedural 
protection  be  given  to  those  accused  of  contempt.   We  are 
hopeful  that  the  present  government  will  move  in  the  near 
future  to  reintroduce  those  or  similar  amendments  to  the 
Criminal  Code. 

PRESS  BANS 

The  limitations  on  press  access  to  courts  and 
reporting  of  judicial  proceedings  -  press  bans  -  deserve 
renewed  study. 

As  you  know,  there  are  numerous  restrictions 
presently  in  the  Criminal  Code  and  other  statutes  that  limit 
both  the  public's  and  the  media's  access  to  courts  and 
curtail  the  freedom  of  the  press  to  publish  all  that 
transpires  there.   It  seems  to  me  that  these  limitations 
exist  essentially  to  serve  three  kinds  of  interest  in  the 
justice  system. 

First,  there  are  provisions  aimed  at  protecting 

the  interests  of  individuals.   We  protect  victims  of  sexual 
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offences  by  concealing  their  identity  from  the  public  and  by 
banning  publication  of  voir  dire  proceedings  in  relation  to 
their  sexual  history.   We  also  protect  young  offenders  from 
being  named  publicly  and  now  exclude  the  public  from  their 
trials  when  it  is  felt  to  be  in  the  young  person's  interest. 

Secondly,  there  are  provisions  in  the  Criminal 
Code  aimed  at  ensuring  that  pre-trial  publicity  does  not 
contaminate  subsequent  proceedings.   We  sometimes  ban 
publication  of  evidence  tendered  at  bail  hearings  and 
preliminary  enquiries  for  this  purpose.   We  also  prohibit 
publication  of  any  admission  or  confession  of  an  accused, 
since  that  would  obviously  be  highly  prejudicial  to  a  fair 
trial.   The  common  law  of  contempt  of  court  also  serves  to 
guarantee  due  process  by  limiting  commentary  and  criticism 
that  might  jeopardize  fair  trial. 

Third,  there  are  provisions  designed  to  protect 
broad  social  interests  such  as  public  morals  and  national 
security.   The  public  and  the  press  can  be  excluded  from  a 
criminal  trial  where  the  presiding  judge  is  of  the  opinion 
that  it  is  in  the  interests  of  public  morals,  the 
maintenance  of  order  or  the  proper  administration  of  justice 
to  do  so. 
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The  obvious  criticism  that  comes  to  mind  in 
examining  these  provisions  is  that  they  are  scattered 
throughout  the  Criminal  Code,  making  it  very  difficult  for 
anyone  to  find  out  precisely  what  limits  apply  to  them.   I 
think  that  a  special  chapter  should  be  established  in  the 
Code  to  deal  with  questions  of  public  access  and  media 
reporting  of  criminal  proceedings.   An  in-depth 
re-evaluation  should  be  undertaken  to  modernize  the  present 
provisions,  delete  anachronistic  and  irrelevant  sections  and 
enact  new  ones  that  take  account  of  the  Charter's  guarantee 
of  freedom  of  expression  and  freedom  of  the  press,  and  that 
reaffirm  the  fundamental  principle  of  openness  of  .jjidiciaJ. 
proceedings . 

The  present  law  in  this  area  is  in  desperate  need 
of  overhaul.   I  don't  think  we  go  far  enough,  for  example, 
in  protecting  the  interests  of  vulnerable  individuals  in  the 
legal  system.   I  mentioned  the  case  that  came  before  me  of 
the  man  who  was  arrested  for  soliciting  a  policewoman 
disguised  as  a  prostitute.   He  appeared  at  his  trial  without 
counsel,  wanting  to  plead  guilty,  pay  his  fine  and 
disappear.   The  presiding  judge,  however,  convinced  him  to 
plead  not  guilty  because  he  believed  that  a  male  could  not 
be  convicted  of  soliciting.   He  pleaded  not  guilty  and  the 
charge  was  dismissed.   The  Crown,  however,  immediately 


The   Media    and    the    Courts  2H 


appealed,  indicating  that  it  wanted  to  take  the  case  to  the 
highest  court  available  for  a  ruling  on  the  legal  question. 
As  a  result  of  the  Crown's  decision,  the  man  now  found 
himself  involved  in  a  test  case  that  would  be  highly 
publicized  for  its  unique  feature  of  charging  a  man  with 
soliciting.   He  applied  to  the  court  to  have  his  identity 
kept  private.   Based  on  a  number  of  factors,  I  made  an  order 
to  withhold  the  man's  name  and  other  identifying  features 
from  the  news  media.   These  factors  were:   (1)  that  the 
accused  "had  wanted  to  pay  his  fine  and  crawl  away  in 
privacy,  but  had  been  convinced  not  to  do  this  by  the  trial 
judge;  (2)  that  the  Crown  had  admitted  that  what  was  at 
issue  was  a  question  of  law  alone  and  the  person's  name  was 
purely  accidental,  and  (3)  because  of  his  unusual  name  his 
wife  of  27  years,  ill  with  a  heart  condition  and  his  three 
daughters  -  one  an  elementary  school  principal  and  two  other 
still  attending  school  -  would  be  adversely  affected  by  the 
publicity.   I  concluded  that  the  harm  that  would  be  done  to 
innocent  people  would  outweigh  any  good  that  would  be 
achieved  by  divulging  this  man's  identity.   The  order, 
however,  was  not  continued  at  a  later  stage  of  the  appeal. 

I  think  that  the  law  has  to  be  more  sensitive 
towards  the  innocent  people  caught  up  in  the  legal  system. 
At  times  the  interests  of  accused  people  and  their  families, 
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or  witnesses,  or  victims  of  crime,  are  virtually  ignored.   A 
great  deal  of  harm  may  be  suffered  by  these  people  simply  by 
being  named  and  talked  about  in  the  media,  when  their  names 
are  often  completely  irrelevant  to  the  legal  issues 
involved. 

We  must,  I  think,  give  greater  attention  to  the 
right  of  privacy  of  individuals  caught  up  in  the  justice 
process.   In  some  cases,  the  harm  or  prejudice  caused  by 
publicizing  a  person's  identity  outweighs  the  public's 
interest  in  openness.   For  example,  where  the  charge  is  a 
victimless  morals  offence,  committed  by  an  otherwise 
law-abiding  citizen,  consideration  should  be  given  to 
whether  the  damage  of  publicizing  a  person's  name  would  be 
more  harmful  than  the  legal  punishment.   The  recent  suicide 
of  a  Niagara  Falls  man,  charged  with  a  minor  morals  offence, 
beings  home  the  importance  of  this  question. 

I  was  involved  in  a  case  in  which  an  alleged 
victim  of  rape  refused  to  testify  against  the  alleged 
rapist.   Her  name  was  withheld  pursuant  to  the  law,  but  the 
name  of  the  accused  was,  of  course,  reported  in  the  media 
during  the  various  pre-trial  proceedings.   In  the  end,  when 
the  alleged  victim  refused  to  testify,  the  accused  was 
discharged.   He  later  granted  an  interview  in  which  he 
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bemoaned  the  fact  that  even  though  he  had  not  been  convicted 
and  had  been  released,  his  neighbours  were  left  with  the 
impression  that  he  was  a  rapist,  when,  in  fact,  he  had 
insisted  all  along  that  he  was  innocent.   Because  of  the 
publicity,  the  family  and  children  of  this  man  had  been 
harrassed,  he  attempted  suicide  and  needed  psychiatric  care. 
We  don't  know  whether  he  was  actually  innocent  or  not,  but 
we  must  think  deeply  about  the  potential  damage  done  by 
pre-trial  publicity  to  a  person  accused  of  rape  or  any  other 
offence.   Obviously,  much  suffering  can  be  inflicted  in 
these  cases  prior  to  any  legal  finding  of  wrongdoing. 

On  the  other  hand,  I  think  we  go  too  far  in  the 
present  law  in  trying  to  ensure  that  publicity  doesn't 
affect  the  trial  process.   Our  fundamental  commitment  should 
be  to  the  maximum  amount  of  freedom  of  expression  and  the 
openness  of  trial  and  pre-trial  proceedings.   That  principle 
should  only  be  departed  from  where  there  is  evidence  that 
serious  harm  would  come  to  an  individual,  that  a  fair  trial 
would  not  be  possible,  or  that  some  injury  to  society  in 
general  would  result.   Not  only  must  we  foster  the  right  of 
the  public  to  know  what  transpires  in  the  courts,  but  we 
must  also  thwart  any  possibility  of  secret  proceedings, 
reminiscent  of  the  Court  of  Star  Chamber. 
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Our  present  rules  allowing  for  closed  proceedings 
and  press  bans  are  based  more  on  intuition  and  fear  that  on 
evidence  of  their  necessity  to  ensure  a  fair  trial.   Studies 
undertaken  in  the  United  States  are  inconclusive  on  the 
question  of  whether  publicity  can  actually  affect  the 
outcome  of  jury  trials.   In  the  absence  of  empirical 
evidence,  I  think  that  the  Charter's  guarantee  of  freedom  of 
expression  requires  that  limitations  on  public  access  to 
judicial  proceedings  or  publication  of  evidence  be  regarded 
as  last  resort  measures,  to  be  invoked  only  where  no  other 
alternatives  would  be  sufficient.   The  alternatives  I  have 
in  mind  are  those  procedures,  most  of  which  are  already 
available  in  Canadian  law,  that  protect  the  fairness  of 
legal  proceedings,  but  which  do  not  infringe  freedom  of  the 
press  and  do  not  involve  excluding  the  public.   The  methods 
to  be  considered  are  (1)  delaying  the  trial,  (2)  changing 
the  venue  of  the  trial,  (3)  allowing  for  full  voir  dire  of 
jurors  (4)  giving  the  jury  detailed  instructions  on  their 
sworn  duty  to  decide  the  issues  only  on  evidence  presented 
in  open  court  and  (5)  waiver  of  jury  trial,  if  necessary. 
The  object  should  be  to  protect  the  accused's  rights  as 
fully  as  possible  and  restrict  publication  as  little  as 
possible . 

If  it  is  decided  that  there  must  be  some 
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limitation,  it  should  be  the  minimum  restriction  possible  to 
achieve  the  purpose  of  the  exercise.   In  other  words,  we 
should  not  exclude  the  public  from  the  trial  unless  it  is 
absolutely  necessary  and  unless  those  in  attendance  cannot 
be  trusted  to  keep  confidential  what  they  see  and  hear. 

It  is  preferable  to  allow  the  public  to  see  and 
hear  what  is  going  on  and,  if  necessary,  to  restrict  what 
they  write  and  say  about  what  they  witness.   We  must 
distinguish  between  a  hearing  in  camera,  which  should  be 
avoided  as  much  as  possible,  and  limitations  on  what  can  be 
written  about  legal  proceedings,  which  is  less  of  an 
intrusion  on  freedom.   Moreover,  if  the  court  feels  it  is 
necessary  to  conduct  an  in  camera  hearing,  it  should 
consider  whether  it  might  inform  the  press  daily  about  the 
proceedings  that  have  been  conducted  in  private. 

I  mentioned  earlier  the  case  of  Cathy  Smith,  the 
woman  accused  of  murdering  John  Belushi.   There,  an 
application  was  brought  by  the  media  seeking  to  set  aside  an 
order  of  an  extradition  judge  banning  publication  of 
evidence  tendered  at  the  accused's  bail  hearing.   Of  great 
concern  to  me  was  the  massive  publicity  that  had  already 
surrounded  the  case  and  that  would  surely  accompany  all  of 
the  Canadian  proceedings.   Publication  of  evidence  at  the 


238  The  Media    and    the   Courts 

extradition  hearing,  evidence  which  may  or  may  not  have  been 
admissible  at  a  subsequent  trial,  could  obviously  have 
reduced  the  likelihood  of  a  fair  trial.   I  concluded  that, 
in  the  circumstances,  a  publication  ban  was  a  reasonable 
limitation  on  freedom  of  the  press. 

The  Court  of  Appeal  affirmed  my  decision  and  I  was 
feeling  rather  smug  for  a  time.   But,  after  further 
reflection,  I  am  coming  to  the  view  that  I  may  have  been 
wrong.   Perhaps   I  should  have  lifted  the  press  ban  and 
relied  upon  the  other  means  available  in  the  United  States, 
such  as  complete  voir  dire  of  jurors,  to  guarantee  a  fair 
trial  to  Cathy  Smith. 

Still,  I  think  the  power  to  impose  a  publication 
ban  is  necessary  to  prohibit  publication  of  evidence  that 
may  be  so  inherently  and  unavoidably  prejudicial  that  it 
should  rarely,  if  ever,  be  published  prior  to  the  trial. 
The  publication  of  admissions,  confessions  or  statements 
made  by  an  accused,  the  prior  criminal  record  of  an  accused, 
or  the  results  of  an  examination  or  test  performed  on  or  by 
the  accused,  would  fall  into  this  category.   I  think  that 
publication  of  this  kind  of  evidence  should  be  limited, 
unless  the  person  who  wishes  to  rebut  the  presumption  can 
show  that  the  accused's  right  to  a  fair  trial  won't  suffer 
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by  the  publication. 

In  terms  of  the  protection  of  society,  I  think 
that  the  present  law  is  overly  broad.   We  must  discard  any 
vague,  paternalistic  notion  that  the  public  will  be  well 
served  by  being  shielded  from  the  sordid  realities  of  human 
nature  and  social  intercourse  as  may  be  played  out  in  the 
nation's  courtrooms.   On  the  contrary,  as  one  judge  put  it, 
"it  cannot  but  be  in  the  interest  of  public  morals  to  have 
it  known-  publicly  that  [sexual]  offences  are  prosecuted  and 
brought  to  trial."   As  for  other  social  interests,  there  may 
be  certain  sensitive  matters  dealing  with  espionage  and 
public  order  that  may  require  clearing  a  courtroom.   The 
protection  of  public  morals,  however,  in  these  modern  times, 
should  not  be  one  of  these  matters. 

So,  although  the  continued  protection  of  the 
various  interests  involved  in  the  present  Criminal  Code 
rules  on  access  to  the  courts  and  publication  is  necessary, 
a  fundamental  review  of  the  extent  and  means  of  protection 
is  now  required  both  by  the  Charter  and  by  developments  in 
the  way  that  the  media  operates. 

In  closing,  I  want  to  return  to  my  original  theme, 
that  cooperation  between  the  law  and  the  media  is  absolutely 
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crucial  as  we  go  through  a  kind  of  simultaneous  evolution. 
But,  }ust  as  in  human  evolution,  there  will  be  some 
stumbling  before  we  learn  to  walk  upright.   You  will  make 
mistakes,  for  you  are  human.   Lawyers  and  judges  will  also 
err,  for  we,  too,  are  human.   I've  openly  confessed  tonight 
that  even  I  may  have  made  one  mistake.   Let  us  learn  from 
these  mistakes  and  from  one  another. 

Expertise  is  developing  in  the  media  and  in  the 
legal  world.   Lawyers  are  specializing  in  media  issues  and 
media  people  are  being  assigned  to  cover  specifically  legal 
matters.   This  is  welcome  and  should  be  encouraged. 

This  March,  the  Osgoode  Hall  Law  School,  with  our 
support,  held  a  conference  for  journalists  and  lawyers 
entitled  The  Media,  The  Courts  and  The  Charter.   The  papers 
delivered  will  soon  be  published  in  book  form  so  that  they 
will  be  available  to  all.   The  Ontario  Press  Council  has 
held  a  seminar  on  the  subject  and  published  the  proceedings. 

Every  summer  a  course  is  offered  by  the  University 
of  Western  Ontario  to  educate  journalists  in  the  law.   At 
least  one  Canadian  journalist  can  spend  a  year  at  a  law 
school,  courtesy  of  the  Canadian  Bar  Association's  St. 
Laurent  Fellowship.   The  Canadian  Daily  Newspaper  Publishers 
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Association  must  be  saluted  for  the  excellent  periodic 
publication  they  produce  describing  recent  court  cases 
dealing  with  the  media  and  law  issues.   Books  on  media  law 
now  exist  for  you  to  consult  (Robertson  and  Beckton). 
Things  are  getting  better. 

I  have  a  modest  proposal  to  offer  you  tonight  that 
I  hope  will  improve  things  even  more: 

Excellence  in  legal  reporting  should  be  given 
greater  recognition.   I  notice  that,  in  the  awards  being 
given  out  tonight,  there  is  no  prize  for  legal  reporting. 
Personally,  I  would  like  to  see  such  a  prize  offered  next 
year.   The  Law  Reform  Commission  (perhaps  in  association 
with  the  Canadian  Bar  Association)  would  be  happy  to  support 
an  award  for  the  best  law-related  story  of  the  year.   There 
are  many  superb  ones  written  each  year.   We  would  be  willing 
to  serve  on  any  jury  set  up  to  select  the  winner. 

Establishing  such  an  award  would  be  an  important 
initiative.   It  would  serve  as  an  incentive  to  better  legal 
journalism.   It  would  lead  to  a  more  informed  public.   It 
would  require  the  media  and  the  legal  profession  to 
cooperate  on  a  joint  endeavour  -  the  selection  of  the  winner 
-  which  would  foster  mutual  respect.   And,  it  would  make  a 
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contribution,  I  am  sure,  to  improving  the  quality  of  the 
Canadian  legal  system  -  a  common  goal  I  know  we  all  share.* 


On  April  17,  1986,  the  Scales  of  Justice  Award  for  the 
best  contributions  to  legal  journalism  was  established  by 
the  Law  Reform  Commission  of  Canada  in  cooperation  with 
the  Canadian  Bar  Association. 
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I .   INTRODUCTION 

My  plan  today  is  to  kindle  your  interest  in  the  state 
of  our  legal  system.   I  hope  to  examine  with  you  some  of  its 
strengths  as  well  a  fev  of  the  areas  where  law  reform  is 
needed.   I  plan  to  describe  for  you  some  of  the  ideas  of  the 
Law  Reform  Commission  of  Canada  for  modernizing  Canadian 
law.   Finally,  I  want  to  encourage  you  to  get  involved  in 
making  our  legal  system  better  than  it  is,  in  rejuvenating 
it  so  as  to  better  reflect  our  current  values  and 
aspirations  as  a  people.   You,  as  young  people,  have  a 
particularly  great  stake  in  our  justice  system,  which  will 
regulate  many  aspects  of  your  lives  in  the  future  just  as  it 
has  ours  in  the  past. 

Our  legal  system  is  one  of  the  best  in  the  Western 
world.   We  have  -  in  general  -  sensible  laws.   We  have  an 
independent  and  dedicated  judiciary.   We  have  a  legal 
profession  that  is,  by  and  large,  honest  and  competent.   And 
we  now  have  a  Charter  of  Rights  and  Freedoms. 

Despite  this,  our  basically  good  system  of  justice  has 
some  cracks  in  it.   Some  of  those  cracks  have  always  been 
there;  others  are  the  product  of  a  changing  society.   New 
social  trends  have  raised  a  plethora  of  legal  issues:   the 
widespread  use  of  drugs,  the  abuse  of  alcohol  by  drivers  of 
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motor  vehicles  and  the  changed  structure  of  the  family  unit 
are  all  phenomena  that  the  law  has  not  fully  grappled  with. 
Laws  based  on  the  morality  of  the  Victorian  age  remain  with 
us  today/  ill-suiting  a  society  moving  towards  sexual 
equal ity . 

The  law  is  trying  hard  to  cope  with  technology,  but  it 
is  doing  so  inadequately.   Laws  which  were  enacted  to 
regulate  a  simple  agricultural  economy  are  still  being  used 
to  control  an  extraordinarily  complex  industrial 
civilization.   We  try  to  apply  legal  doctrines  devised 
centuries  ago  to  handle  interference  with  computer  systems, 
environmental  damage,  artificial  insemination,  hospital  life 
support  systems  and  test  tube  babies.   Many  of  our  present 
laws  are  archaic;  they  are  horse  and  buggy  laws  in  a  nuclear 
age. 

Our  legal  system  is  costly  both  to  governments  who 
must  fund  the  administration  of  justice  and  to  individual 
Canadians  who  may  find  themselves  involved  in  the  civil  or 
criminal  process.   The  process  of  justice  is  slow;  and 
because  it  is  slow,  it  is  sometimes  unfair. 

We  have  an  increasingly  complicated  set  of  laws.   As 
our  society  becomes  more  complex,  so  do  the  laws  that  govern 
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it.   Not  only  does  this  bind  us  in  an  ever  tightening 
network  of  rules/  but  as  the  volume  of  law  increases,  the 
likelihood  diminishes  that  those  who  are  subject  to  the  law 
can  even  know  or  understand  it. 

Let  me  ask  you  this.   What  do  you  young  people  want 
from  your  legal  system?   I  suspect  that  most  of  you,  just 
like  other  Canadians,  would  answer  that  you  want  fairness, 
you  want  efficiency,  you  want  strength  when  strength  is 
necessary,  you  want  compassion  when  it  is  warranted,  and  you 
want  comprehensibil ity.   You  want  flexibility  so  that 
changes  can  be  made  and  you  want  reasonable  cost.   Some  of 
these  things  are  certainly  present,  but  I  doubt  that  even 
the  most  charitable  among  you  would  feel  that  all  of  these 
things  are  suf f ic  ientl v  reflected  in  our  current  legal 
system . 

In  1980  a  survey  of  640  Canadians  was  done  by  the 
Legal  Research  Institute  in  three  major  cities  (Toronto, 
Montreal  and  Winnipeg).   It  examined  the  attitudes  of 
Canadians  toward  the  law  and  toward  their  legal  system. 
While  there  was  a  consensus  among  those  surveyed  that 
Canada's  laws  generally  stand  for  what  people  want,  many 
Canadians  criticized  the  manner  in  which  justice  is  being 
dispensed.   A  large  majority  of  the  respondents  -  78%  -  fpi  t 


2U8  Rejuvenating   Canadian   Law 


that  something  needed  to  be  done  to  improve  the  way  the 
legal  system  operates  and  the  laws  it  produces.   Only 
one-fifth  of  the  respondents  felt  that  our  system  of  laws  is 
in  touch  with  modern  conditions.   Many  felt  that  the  legal 
system  favours  the  rich  and  powerful.   Those  who  were 
surveyed  also  thought  that  it  took  too  long  to  get  anything 
done  through  the  legal  process.   Most  discouraging  of  all 
was  the  feeling  most  of  the  respondents  had  that  there  was 
less  respect  for  the  liw  when  the  survey  was  taken  than 
there  had  been  five  years  earlier. 

These  are  a  few  of  the  deficiencies  of  our  present 
legal  system.   But  significant  advances  have  been  made.   We 
have  had  provincial  legal  aid  programs  in  Canada  since 
1966/  which  means  that  indigent  Canadians  now  have  access  to 
justice.   We  have  provincial  ombudsmen  to  assist  Canadians 
in  dealing  with  their  government.   Some  provinces  have 
implemented  no-fault  insurance  schemes.   Family  law  reform 
legislation  has  been  passed  in  nearly  all  provinces.   Som*» 
changes  to  our  divorce  laws  were  made  in  1968  and  more 
improvements  are  in  the  offing  this  year  (based  in  part  on 
our  work).   We  have  seen  a  number  of  changes  to  our  criminal 
laws,  including  the  abolition  of  capital  punishment,  the 
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introduction  of  protection  of  privacy  provisions  and  bail 
reform.   Canadians  now  have  freedom  of  information  and 
privacy  legislation.   Victims  of  crime  are  now  compensated. 
Drunk  drivers  will  be  treated  more  severely  as  a  result  of 
some  significant  reforms  enacted  last  year. 

Law  reform  has  not  stood  still  in  the  last  two 
decades*  but  it  has  not  moved  forward  as  quickly  as  it 
should  have.   Looking  beyond  the  limited  reforms  of  recent 
decades*  let  us  examine  just  a  few  of  the  many  remaining 
deficiencies*  and  let  us  see  how  the  Law  Reform  Commission 
of  Canada  is  working  to  make  Canada's  laws  more 
contemporary/  more  compassionate*  more  rational  and  more 
effective. 

II.   LAW  REFORM  COMMISSION  OF  CANADA 

The  movement  to  create  a  federal  law  reform  agency 
gained  momentum  in  Canada  during  the  1960's,  following  the 
establishment  of  similar  agencies  in  other  countries.   Those 
involved  with  the  Canadian  legal  system  -  judges*  law 
professors*  lawyers  -  had  realized  for  some  time  that  our 
legal  system  was  not  keeping  abreast  of  changes  in  society. 
Several  reasons  were  suggested  for  this:   lack  of  resources, 
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overworked  public  officials,  and  satisfaction  with  the 
system  as  it  stood  —  inefficient  though  it  was  on  many 
counts.   Most  significant/  however/  was  the  lack  of  a 
vehicle  for  reform  -  an  organization  that  could  devote 
itself  almost  exclusively  to  law  reform. 

The  Law  Reform  Commission  of  Canada  came  into 
existence  in  1971  with  the  support  of  all  political  parties 
-  a  rare  moment  in  Canadian  politics.   The  Law  Reform 
Commission  of  Canada  was  seen  as  the  practical  means  of 
preventing  Canadian  law  anrJ  the  Canadian  legal  system  from 
standing  still.   Since  its  inception/  the  Commission  has 
received  the  support  of  a]l  governments/  no  matter  what 
their  political  stripe/  even  though  not  all  of  our 
suggestions  have  been  universally  acclaimed. 

For  the  past  fourteen  years  the  Commission  has  sought 
to  fulfil  its  mandate  of  keeping  our  laws  up  to  date.   The 
mandate  is  simple  enough  but  the  task  is  enormous.   There 
are  tens  of  thousands  of  Federal  laws.   Even  if  society  were 
to  stand  still/  the  task  of  reviewing  our  laws  in  order  to 
remove  anachronisms  and  anomalies  would  challenge  even  the 
most  avid  intellectuals.   And  society  is  not  standing 
still.   We  may  think  that  we  have  successfully  achieved  one 
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law  reform  goal  only  to  find  out  that  there  are  still  mor<» 
laws  which  need  repair.  We  have  accomplished  a  great  deal 
in  lighting  the  path  to  law  reform/  but  there  is  much  more 
that    we    must    accomplish   before    we    can    rest. 

III.       RECODIFYING    CANADIAN    CRIMINAL    LAW 

Among    the    princioal    concerns   of    the    Commission    is 
Canada's    Criminal    Code.       Our    Criminal    Code    was    first    enacted 
in    1892.       It    was    the    fulfilment   of    Sir    John    A.    MacDonald's 
dream    that    Canada    should    have   a    uniform    set    of   criminal 
laws    throughout    the   country  ,    although    the    Code   did    not    come 
into    existence    until    after    his   death.      This    1892   Code    forms 
the    foundation   of   our   criminal    law    to    this   day. 
Unfortunately/    when    Parliament   debated    the    nature   of    the 
first    Criminal    Code /    it    paid    scant    attention    to    the   general 
principles    that    should   guide    Canadian    criminal    law   and 
procedure.       The    1892    Code/    as   big    an    achievement    as    it    was / 
was   criticized    for   being    "replete   of  contradictory   redundant 
enactments/    of   clumsy/    needless   minutiaee    and    irrational    and 
repugnant    provisions/    obviously    leading    to    incongruities   and 
anomalies".       This    1892    Code    still    forms    the   basis   of 
Canadian    criminal    law    in    the    1980's   -    and    that    should 
concern    us. 
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Since  1892/  ther?  have  been  a  series  of  amendments  to 
the  Criminal  Code  on  a  diverse  range  of  matters  -  bail 
reform,  wiretapping,  capital  punishment,  and  homosexuality 
are  but  a  few.   In  1955  offences  were  redrafted  into  more 
concise  statements  and  many  obsolete  and  superfluous 
provisions  were  removed.   Essentially,  however,  there  was 
little  difference  in  language  or  in  basic  design  between  the 
1955  and  the  1892  Codes.   The  1955  Code  marked  one 
significant  milestone  -  the  abolition  of  all  common  law 
offences  except  contempt  of  court,  which  we  have  recently 
urged  should  be  codified. 


The  most  recent  amendments  to  our  Criminal  Code  were 
those  passed  last  June  as  Bill  C-18,  and  proclaimed  into  law 
as  the  Criminal  Law  Amendment  Act,  1985  on  December  2, 
1985.   It  introduced  telewarrants  into  Canadian  criminal 
law,  the  taking  of  blood  samples  to  test  for  impairment  in 
drunk  driving  cases,  and  it  prohibited  the  abuse  of  computer 
systems.   It  abolished  writs  of  assistance,  which  had 
provided  exceedingly  wide,  (and  most  probably 
unconstitutional)  powers  of  search  and  seizure.   It  also 
provided  legislative  authorization  for  pre-trial  conferences 
in  criminal  cases,  a  subject  I  will  discuss  more  fully 
later.   It  tidied  up  a  number  of  search  and  seizure  matters. 
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Bill    C-18    went    far    beyond    the    amendments    I    have    just 
mentioned/    but    I    am    particularly    pleased    with    these 
amendments*    for    they   embody    recommendations   made    by    the    Law 
Reform    Commission.       In    fact/    the   recommendations   of    six 
Commission    reports   can    be    found    in    the    provisions   of    Bill 
C-18/    which   brings    to    eleven    the    number    of    Law    Reform 
Commission    reports    that    have    had    their    recommendations 
enacted    in    whole   or    in    part    by    Parliament. 

These    are    all    important    reforms/    but   more    needs    to   be 
done    to    revamp   our   criminal    laws.       Despite    these    periodic 
and    occasionally    fairly   significant   criminal    amendments/    we 
have    not    seen    fundamental    changes    to    a    law   that    was 
inadequate    from   birth.       We    have    scratched    at    the    surface   of 
the    Code   by   altering    offences   and    procedures    here    and 
there/    but    we    have    not    reached    its    soul.       Not   only  does    this 
affect    the    quality   of   criminal    justice/    but    it    also    affects 
the   cost.       In    1981-82/    over    S5.7   billion   dollars    were    spent 
on    administering    Canada's    system    of   criminal    justice.       Of 
that    total/    police   costs   exceeded    $4   billion/    prison   costs 
amounted    to    almost    $1    billion/    and    court   expenditures/ 
including    the    salaries   of    judges    and    prosecutors/    were    over 
$400   million.       A  more    rational    Criminal    Code    would    almost 
certainly   reduce    some   of    these   costs. 
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I  ask  you  to  think  back  to  the  19th  century  for  a 
moment.   Try  to  conceive  of  how  many  19th  century  economic 
conditions  and  social  mores/  customs  and  technologies 
persist  today.   Some  still  do.   Murder  is  as  wrong  now  as  it 
was  then.  So  are  theft  and  fraud.   But  society  has  changed 
in  a  fashion  that  even  the  most  clairvoyant  of  soothsayers 
could  not  have  foreseen.   Unfortunately/  what  has  not 
changed  very  much  is  our  criminal  law.   Much  of  it  remains 
rooted  firmly  in  the  past/  with  only  a  few  new  shoots 
emerging  from  time  to  time.   What  we  need  is  a  major 
transplant  of  thought. 

The  Law  Reform  Commission  of  Canada  is  working  on  that 
major  transplant.   In  the  Fall  of  1979/  Senator  Jacques 
Flynn/  then  Minister  of  Justice/  and  his  provincial 
counterparts  agreed  that  a  thorough  review  of  the  Criminal 
Code  should  be  undertaken.   The  first  phase  of  that  review 
involves  the  Law  Reform  Commission/  which  is  responsible  for 
the  basic  research/  analysis  and  formulation  of 
recommendations  to  change  Canada's  criminal  law. 


Since  we  received  that  mandate/  we  have  been  moving 
toward  the  recodification  of  our  criminal  law.   The  revised 
Code  we  are  drafting  will,  of  course,  be  largely  the  same  in 
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substance  as  the  present  one*  but  it  will  be  more  modern, 
rational/  coherent/  understandable  and  restrained  than  the 
current  Code.   It  will  also  try  to  reduce  the  number  of 
Cr i  minal  Code  offences  from  400  to  200/  bringing  greater 
simplicity  to  the  criminal  law.   This  Code  will  be  made 
completely  in  Canada/  by  Canadians/  for  Canadians/  and 
therefore  we  hope  that  the  new  Code  will  be  better 
understood  and  hence  more  widely  supported  and  obeyed  by  our 
peopl  e. 

IV.   THE  NEW  CHARTER  OF  RIGHTS  AND  FREEDOMS 

On  April  17,  1982/  we  witnessed  the  birth  of  the 
Canadian  Charter  of  Rights  and  Freedoms/  perhaps  the  most 
significant  legal  development  of  our  time.   We  now  have  a 
constitutional  document  that  gives  judges  the  capacity  to 
bring  into  question  certain  aspects  of  the  law  which  violate 
the  fundamental  rights  of  Canadians  -  whether  those  rights 
be  democratic  rights/  such  as  the  right  to  vote/  legal 
rights/  such  as  the  right  not  to  be  arbitrarily  detained  or 
imprisoned  or  equality  rights/  such  as  the  right  to  equal 
benefit  and  protection  of  the  law,  without  discrimination 
based  on  sex,  national  or  ethic  origin,  race,  colour, 
religion,  age,  or  mental  or  (since  last  April  17th)  physical 
d  isabil i ty . 
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As  a  result  of  this  new  Charter/  fresh  breezes  are 
blowing  through  the  Canadian  legal  system.   Many  of  the  dark 
corners  of  the  law  are  being  brought  into  the  spotlight  and 
thrust  into  the  forefront  of  the  law  reform  agenda.   For 
example/  Sunday  closinq  laws  are  coming  under  judicial 
scrutiny.   Minimum  penalty  laws  are  being  reconsidered. 
Search  and  seizure  issues  are  being  addressed.   Abortion 
laws  are  being  examined.   Issues  concerning  freedom  of 
expression,  fair  trial  and  even  the  legality  of  cruise 
missile  testing  are  being  confronted.   Many  other  such 
issues  have  arisen  and  will  continue  to  arise  in  the  coming 
years. 

Whenever  we  have  cases  in  which  government  action  or 
legislation  is  being  challenged,  as  you  might  expect,  our 
courts  move  very  slowly  and  cautiously.   Courts  are  most 
reluctant  to  interfere  with  the  actions  of  governments 
because  they,  rightly,  do  not  wish  to  intrude  on  the 
political  domain.   Judges  are  trained  to  apply  the  law  to 
the  facts  that  come  before  them.   They  are  not  trained  to 
make  political  decisions.   More  importantly,  governments  are 
elected  to  make  political  decisions  and  judges  are  not. 

Nevertheless,  the  responsibility  to  decide  whether 
particular  laws  or  conduct  violates  the  Charter  of  Rights 
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and  Freedoms  has  been  granted  to  the  judiciary/  and  it  must 
do  its  duty.   Hence/  where  legislation  or  government  conduct 
violates  the  principles  of  the  Charter/  courts  may  be  asked 
to  declare  those  actions  unconstitutional.   Occasionally/ 
courts  will  conclude  that  the  Charter  must  prevail  and  that 
a  particular  piece  of  legislation  or  government  conduct  must 
be  declared  invalid.   That  was  the  very  purpose  of 
entrenching  the  Charter  -  to  enable  courts  to  supervise  the 
conduct  of  all  levels  of  government. 

The  federal  and  provincial  governments  thus  have 
yielded  some  of  their  power  to  the  Constitution.   In  some 
ways/  this  power  has  been  given  up  in  favour  of  the  people 
but  one  cannot  disguise  the  fact  that  it  is  the  judges  who 
must  represent  those  people  when  they  interpret  the 
Constitution  on  their  behalf. 

Although  the  Charter  has  certainly  opened  a  new  era  of 
law  reform/  it  has  not  handed  over  governmental  power  to  the 
judges.   All  that  it  has  done  is  to  give  the  judges  the 
capacity  to  bring  into  question  certain  aspects  of  the  law 
which  violate  the  fundamental  values  of  Canadians  as 
expressed  in  the  Charter.   In  a  sense/  the  courts  have 
become  catalysts  for  law  reform  in  the  area  of  human 
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rights.   In  other  words,  when  courts  declare  particular  laws 
invalid,  they  are  merely  altering  to  some  extent  the 
priorities  of  law  reform.   They  are  not  transforming  the 
power  structure,  the  form  of  government,  nor  the  heart  of 
Canadian  democracy. 

Occasionally,  judges  have  concluded  that  some  statutes 
or  regulations  or  acts  of  the  government  cannot  stand  with 
the  new  Charter  and  they  have  been  struck  down.   However,  it 
must  be  remembered  that  any  judicial  decision  can  be 
overruled  immediately  by  either  level  of  government  merely 
by  re-enacting  the  same  law  and  invoking  the 
"notwithstanding"  provision  in  the  Charter.   Further,  many 
of  the  legislative  provisions  being  declared 
unconstitutional  can  be  altered  slightly  and  be  re-enacted 
with  more  precision,  or  reflecting  a  slightly  different 
approach,  so  as  to  constitute  a  "reasonable  limit  prescribed 
by  law"  within  the  meaning  of  section  1  of  the  Charter . 
Lastly,  if  something  is  done  by  the  judges  that  is  felt  to 
be  in  clear  violation  of  the  wishes  of  the  elected 
governments  of  Canada,  they  may  employ  the  new  amendment 
formula  and  change  the  Charter  to  achieve  a  different 
resul t . 

It  is  apparent,  then,  that  despite  all  of  the  efforts 
over  the  past  two  decades  to  bring  the  legal  system  into  the 
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modern  age/  and/  despite  the  contributions  of  the  new 
Charter  /  there  is  still  much  work  to  be  done  by  law 
reformers  in  the  1980's.   We  really  have  only  begun  to  bring 
the  Canadian  legal  system  into  harmony  with  the  wishes  of 
our  people  and  the  demands  of  our  age.   If  anything/  we  must 
accelerate  our  efforts  in  the  next  decade  to  make  the  law 
more  responsive  to  the  needs  and  aspirations  of  Canadians. 

V.  REJUVENATING  CANADIAN  LAW 

Despite  all  the  \/ork  and  thought  that  has  gone  into 
law  reform  since  the  Commission  was  created  fourteen  years 
ago/  much  remains  to  be  done.   Our  legal  system  still  has 
many  imperfections.   It  still  needs  rejuvenation  and 
renewal.   Let  me  mention  a  few  areas  where  we  can  profitably 
work  towards  change. 

Our  methods  of  conflict  resolution  could  use 
rejuvenation.   A  combative  spirit  permeates  too  many  facets 
of  modern  life.   Countries  wage  war/  labour  and  management 
clak/  as  do  political  leaders/  the  right  and  the  left/  and 
our  two  primary  linguistic  cultures.   Even  lawyers  fight  one 
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another  at  the  behest  of  their  clients.   Too  many  lawyers 
fight  over  every  issue  involved  in  a  trial.   Too  often 
lawyers  refuse  to  make  admissions  of  fact  that  would 
expedite  the  trial.   And,  what  is  worse/  their  clients  often 
appear  to  want  it  that  way. 

We  have  now  begun  to  realize  that  the  combative 
approach  to  law  is  just  as  inappropriate  as  the  combative 
approach  to  life.   Certainly  there  are  many  legal  disputes 
that  seem  to  require  a  legal  battle  before  they  can  be 
resolved.   In  a  number  of  those  cases,  the  adversarial 
system  of  justice  with  counsel  representing  the  interests  of 
their  respective  clients  is  still  an  effective  means  of 
resolving  the  dispute.   But  there  are  many,  many  times  when 
a  bitter  and  expensive  contest  between  two  parties  -  with 
their  lawyers  as  gladiators  in  three  piece  suits  using  law 
books  as  armour  and  words  as  weapons  -  is  a  wasteful  and 
ineffective  means  of  smoothing  out  the  rough  edges  of  modern 
life. 

American  Chief  Justice  Warren  Burger,  in  a  speech  to 
the  American  Bar  Association  last  year,  pressed  the 
Association  to  move  away  from  total  reliance  on  the 
adversary  contest  for  resolving  all  disputes.   "Our  system", 
he  said,  "is  too  costly,  too  painful,  too  destructive,  too 
inefficient  for  a  truly  civilized  people.   To  rely  on  the 
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adversarial  process  as  the  principal  means  of  resolving 
conflicting  claims  is  a  mistake  that  must  be  corrected". 

There  is  a  clear  need  for  reform  of  the  law  here  and, 
indeed,  for  reform  of  the  lawyers  who  work  with  the  law.   We 
must  reduce  hostility  in  our  system  of  justice  and  shift  our 
focus  to  cooperation  rather  than  confrontation.   We  must 
stress  the  need  for  mediation,  not  litigation.   We  must 
advocate  compromise,  not  conflict,  except  where  it  is 
absolutely  necessary. 

One  way  to  encourage  settlement  is  disclosure.   Our 
Code  does  not  contain  a  general  rule  requiring  a  Crown 
Attorney  to  disclose  to  an  accused  person  the  nature  of  the 
evidence  that  the  prosecution  intends  to  call  against  him. 
Although  good  Crown  counsel  commonly  provide  this 
information,  insecure  Crown  counsel  may  not,  and  some 
defence  counsel  may  not  push  for  full  disclosure  out  of 
laziness  or  incompetence. 

We  know  that  disclosure  can  have  a  powerful  effect  on 
the  outcome  of  the  criminal  process.   A  1975  experimental 
disclosure  project  in  Montreal  is  a  good  example.   Over  26% 
of  the  criminal  cases  in  the  project  were  settled  at  the 
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disclosure  stage  -  before  an  expensive  preliminary  inquiry 
or  trial  took  place.  Between  1973  and  1978/  the  number  of 
guilty  pleas  at  the  preliminary  inquiry  stage/  and  just 
before  trial/  doubled.  In  1976  alone/  the  project  avoided 
the  appearance  of  35/000  witnesses  and  the  attendant  costs 
involved  in  calling  them.  From  an  economic  standpoint 
alone/    the    project    was   an    enormous    success. 

There   are   numerous   other    instances   where    similar 
methods   can   be    used.       I   am    particularly   pleased    to   note    that 
the    Criminal    Law   Amendment    Act    passed    by    Parliament    last 
June    provided   recognition    in   law  of    informal    "pre-trial 
conferences"    in   criminal    cases.      The   notion   of   a    pre-trial 
conference    is   one   which   already   exists    in    the   civil    justice 
system/    and    introducing    it    in   criminal    cases   will    almost 
certainly   reduce    the    expense   of    legal    proceedings.       I   might 
note    that    the    Law   Reform    Commission   recommended    the    use   of 
such   conferences    in    a    1978    Report    to    Parliament.       It    took 
Parliament    a    while    to    act/    but    I    am    satisfied    with    the 
resul  t . 

There  are  a  multitude  of  other  areas  of  law  that  are 
ripe  for  reform  in  Canada.  It  would  take  weeks  to  mention 
them    all/    but    the    important    thing    is    to    realize    that    we    have 
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only  taken  a  small  bite  from  a  big  pie.   There  is  much  more 
to  be  done  and  we  at  the  Law  Reform  Commission  are  doing 
it.   We  are  serious  about  law  reform  -  about  bringing  the 
law  into  the  twentieth  century/  about  making  it  more  humane, 
more  efficient/  more  rational  and  more  suited  to  a  society 
that  can  no  longer  afford  to  live  with  an  ageing  and 
arthritic  legal  system. 

We  have  produced  26  Reports  to  Parliament  on  topics  as 
diverse  as  evidence,  family  law,  mental  disorder  and  th? 
criminal  process/  theft  and  fraud/  sentencing,  investigative 
tests/  the  questioning  of  suspects/  extraterritorial 
jurisdiction  of  Canadian  courts  and  euthanasia.   In  addition 
to  those  26  Reports  we  have  produced  46  Working  Papers/  62 
Study  Papers  and  over  170  unpublished  Study  Papers.   Most  of 
these  are  available  free  cf  charge  from  the  Commission.   We 
have  addressed  a  multitude  of  issues,  and  we  hope  we  have 
stimulated  serious  thought  among  Canadians  -  both  lawmakers 
and  those  affected  by  the  laws  --  about  the  importance  of 
reshaping  a  legal  system  that  has  not  kept  pace  with  a 
changing  society. 

VI.   YOUR  STAKE  IN  LAW  REFORM 

I  am  not  pessimistic  about  the  health  of  our  legal 
system  in  Canada/  but  at  the  same  time/  I  cannot  really  be 
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happy  with  a  system  that  has  developed  so  many  fundamental 
weaknesses.   There  are  numerous  issues  that  need  to  be 
examined  by  our  legislators/  by  our  law  reformers/  by 
Canadians  in  general/  and  by  you /  the  youth  of  the  countrv. 

You  have  a  very  real  concern  with  law  reform.   Law 
reform  deals  with  issues  that  affect  your  everyday  life  as 
Canadians.   You  are  the  ones  who  will  marry  and  procreate/ 
who  will  drink  water  from  polluted  rivers;  who  will  suffer 
from  crime/  who  are  surrounded  by  technology  and  who  have  to 
cope  with  a  mass  of  unintelligible  legislation  buried  in 
books  squirrelled  away  in  law  libraries  and  known  only  to 
lawyers . 

Many  different  actors  play  a  role  in  our  justice 
system.   In  the  field  of  criminal  justice/  police  officers 
are  charged  with  the  duty  of  preventing  crime  and  bringing 
to  trial  those  believed  to  have  committed  offences. 
Prosecutors  attempt  to  protect  society  by  prosecuting  those 
charged  by  the  police.   Defence  counsel  protect  their 
clients'  rights.   Judges  then  must  try  cases  in  accordance 
with  the  law.   Those  working  in  correctional  institutions 
must  supervise  prisoners  effectively/  but  humanely. 
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Academics  must  study  the  system  and  make  suggestions  for 
improvement.   Politicians  must  listen/  watch,  think  and 
consult  in  order  to  do  what  they  can  to  improve  things. 

But  we  cannot  rely  on  the  lawyers  and  politicans 
alone;  every  player  in  the  system  has  to  cooperate  if  reform 
is  to  result.   And  you  too,  standing  outside  the 
administration  of  the  justice  system  perhaps,  but  subject  to 
it  nonetheless,  can  press  for  change. 

We  at  the  Law  Reform  Commission  and  the  Department  of 
Justice  are  interested  in  your  concerns.   We  actively  seek 
the  views  of  all  Canadians  on  law  reform  issues.   It  is  your 
legal  system,  not  that  of  the  lawyers,  the  politicians  or 
the  judges.   It  is  designed  to  serve  you.   Please  help  us  to 
rejuvenate  our  legal  order  to  better  reflect  your  dreams. 


More  complaints  are  not  going  to  improve  anything. 
Reforming  laws  takes  time  and  effort.   Law  reform  is  not  for 
the  timid,  the  cynical  or  the  impatient;  it  is  for  the  bold, 
the  idealistic  and  those  who  are  patient  beyond  belief.   I 


266  Rejuvenat  ing   Canadian   Law 


invite  you  to  be  a  part  of  that  process  of  public 
consultation.   Your  knowledge  and  idealism  are  needed  in  the 
process/  which  is  too  full  of  uninformed  and  uninterested 
people.   Read  our  Law  Reform  Commission  publications  and 
take  advantage  of  the  increasing  volume  of  public  legal 
education  material  available  across  Canada.   You /  as 
individuals  or  as  members  of  associations/  can  appear  before 
royal  commissions  and  parliamentary  committees.   You  can 
write  to  the  Law  Reform  Commission  or  your  M.P.'s  and 
express  your  views.   You  can  speak  out  at  conferences  or 
meetings  like  this  one.   You  can  help  to  determine  the 
direction  of  law  reform  by  letting  us  know  your  concerns. 
In  short/  I  urge  you  to  take  law  reform  more  seriously  than 
you  have  in  the  past.   I  assure  you  that/  if  you  do,  the 
result  will  be  a  rejuvenated  legal  system  which  will 
continue  to  serve  Canadians  with  distinction  for  decades  to 
come. 
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"All  of  us  with  an  interest  in  sentencing  have  a 
formidable  challenge  to  meet.   We  must  develop  a 
renewed  body  of  law  in  the  face  of  uncertain  and 
contradictory  evidence  regarding  the  effects  of 
various  approaches  to  sentencing.   We  must  also 
take  account  of  an  apparent  shift  in  public  values 
and  changing  jurisdictional  perspectives  on  the 
criminal  law  and  sentencing." 
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I  .   INTRODUCTION 

The  John  Howard  Society  was  a  dedicated  advocate  of 
law  reform  long  before  the  creation  of  the  Law  Reform 
Commission  of  Canada.   Therefore,  I  stand  before  you  as  a 
junior  partner  in  a  joint  endeavour.   While  I  will  describe 
to  you  some  of  the  work  which  my  Commission  has  already 
undertaken  in  the  area  of  sentencing  and  probation,  my  main 
interest  in  being  here  is  to  listen  to  your  views  on  these 
subjects.   I  am  especially  curious  about  your  reaction  to 
what  I  see  as  the  rising  intellectual  and  emotional  tide  in 
favour  of  a  greater  emphasis  on  retribution  in  penal  law. 
This  has  been  manifest  in  an  increased  demand  for 
non-discret lonary  minimum  sentences,  tighter  parole 
regulation,  a  demand  for  the  death  penalty  and  more.   But 
perhaps  I  should  begin  by  briefly  describing  the  Law  Reform 
Commission  of  Canada  and  its  work. 

II.   THE  LAW  REFORM  COMMISSION 

It  is  now  nearly  14  years  since  the  Law  Reform 
Commission  of  Canada  was  created,  and  some  18  months  since  I 
became  its  fourth  President,  following  Mr.  Justice  Frank 
Muldoon.   During  that  time  the  Commission  has  devoted  itself 
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to  studying  the  federal  laws  of  Canada  and  to  making 
suggestions  for  its  reform,  as  its  mandate  directs.   No  less 
than  24  final  reports  have  been  tabled  in  Parliament,  39 
working  papers  have  been  published  and  66  study  papers  have 
also  been  produced.   In  undertaking  this  work  we  have 
consulted  with  hundreds  of  members  of  the  judiciary,  the 
legal  profession,  the  police,  the  health  professions, 
representatives  of  the  provincial  governments  and  the  public 
generally  on  dozens  of  occasions. 

With  a  total  publication  of  more  than  one  million 
volumes,  we  are  the  most  successful  legal  publishing  house 
in  Canada.   (I  should  mention  here  the  not  irrelevant  fact 
that  all  our  books  are  free,  which  undoubtedly  helps 
circulation . ) 

Everywhere  our  reputation  is  high  for  the  quality  of 
our  research,  the  quality  of  our  staff,  the  quality  of  our 
publications,  and  the  quality  of  our  ideas.   It  is  largely 
in  the  area  of  specific  legislative  enactment  that  there  has 
been  some  disappointment  with  the  LRC.   Until  now,  our 
legislative  batting  average  has  not  lived  up  to  the 
expectations  of  many  (including  my  own,  I  might  add). 
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Specific  legislative  enactments  are  only  one 
indication  of  the  influence  of  the  LRC.   Our  influence  is 
manifested  in  many  other  ways.   Let's  look  briefly  at  the 
specific  field  of  criminal  law. 

At  least  partially  in  response  to  the  LRC ' s  1974 
paper  on  pre-trial  discovery  (Working  Paper  No.  4),  and  the 
conferences  and  experiments  that  it  encouraged,  pre-trial 
disclosure  practices  have  been  altered  dramatically  over  the 
past  few  years.   In  February  of  1975,  after  the  publication 
of  that  paper,  the  first  experimental  disclosure  project 
began  under  His  Honour  Judge  Lessard  in  Montreal.   Other 
experiments  followed  in  Ottawa,  Edmonton  and  Vancouver.   At 
.the  present  time,  several  provinces,  including  Ontario,  have 
guidelines  issued  by  the  provincial  Attorney  General 
governing  the  extent  of  disclosure  which  must  be  made  by  the 
Crown  to  accused  persons. 

More  recently,  the  Commission  released  a  final  report 
on  this  subject  (Disclosure  by  the  Prosecution,  No.  22, 
1984),  which  detailed  proposed  amendments  to  the  Criminal 
Code,  requiring  each  Crown  Attorney  to  disclose  the  evidence 
that  he  intends  to  call  at  the  trial  of  an  accused 
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charged  with  an  indictable  offence  at  the  time  or  within  a 
few  days  of  the  accused's  first  court  appearance. 

Another  example  of  the  influence  of  our  work  is  the 
fact  that  over  80  judges  have  cited  and  relied  upon  our 
published  work  in  cases  that  they  have  decided.   Among  those 
cases  are  two  very  important  decisions  of  the  Supreme  Court 
of  Canada,  dealing  with  strict  liability  and  corroboration. 
In  Vetrovec  and  Gapa  v.  The  Queen  (1982),  67  C.C.C.  (2d)l, 
one  of  the  authorities  relied  upon  by  the  Court  in  reaching 
its  conclusion  was  s.  88(b)  of  the  Law  Reform  Commission's 
Code  of  Evidence,  which  provides  that  "every  rule  of  law 
that  requires  the  corroboration  of  evidence  as  a  basis  for  a 
conviction  or  that  requires  that  the  jury  be  warned  of  the 
danger  of  convicting  on  the  basis  of  uncorroborated  evidence 
is  abrogated. " 

We  have  recently  released  a  working  paper  on 
Questioning  Suspects  (No.  23,  1984),  which  recommends 
experiments  using  videotape  equipment  to  record  statements 
taken  from  accused  persons.   This  technology  is  already 
being  used  in  Canada  by  the  Halton  Regional  Police  Force  and 
in  several  jurisdictions  in  the  United  States.   It  is  hoped 
that  videotaping  the  questioning  of  suspects  will  reduce 
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incidents  of  police  brutality  and  unfounded  allegations  of 
police  misconduct,  and  thereby  shorten  the  amount  of  time 
needed  for  voir  dires  to  determine  whether  statements  were 
made  voluntarily. 

Some  of  our  studies  have  had  a  significant  influence 
on  Acts  of  Parliament.   The  recent  amendments  to  the  sexual 
offence  provisions  of  the  Code  reflect  some  of  the 
recommendations  that  we  made  in  Report  No.  10.   For  example, 
our  proposal  to  remove  the  offence  of  "rape"  and  substitute 
the  offence  of  "sexual  interference"  was  adopted  in  essence, 
although  the  new  offence  is  called  "sexual  assault".   The 
Commission's  recommendation  that  the  immunity  of  husbands 
from  prosecution  for  rape  (sexual  assault)  be  removed  was 
also  adopted.   Husbands  can  now  be  convicted  of  sexually 
assaulting  their  wives. 

In  addition,  the  Law  Reform  Commission  can  claim  some 
credit  for  subsection  24(2)  of  the  Charter  of  Rights  and 
Freedoms .   That  section  requires  a  court  to  exclude  evidence 
obtained  in  a  mannner  that  infringes  a  legal  right  or 
fundamental  freedom,  if  its  admission  into  evidence  would 
bring  the  administration  of  justice  into  disrepute. 


.' 
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Other  proposals  in  the  Commission's  report  on 
evidence  have  influenced  some  provisions  of  the  recently 
proclaimed  Young  Offenders  Act,  s.  13  of  the  Charter ,  which 
deals  with  self-incrimination,  and  a  number  of  the 
provisions  of  Bill  S-33,  the  Evidence  Act  which  is  currently 
being  studied  by  Parliament.   For  example,  s.  88(a)  of  the 
Commission's  Evidence  Code,  which  abrogates  the  rule  in 
Hodge ' s  case,  is  reflected  in  s.  14  of  the  Evidence  bill, 
which  provides  that  "in  a  criminal  proceeding,  the  court  is 
not  required  to  give  the  trier  of  fact  any  special  direction 
or  instruction  on  the  burden  of  proof  in  relation  to 
circumstantial  evidence." 

In  addition  to  these  examples  of  the  Commission's 
impact  on  Canadian  legislation,  Bill  C-18,  now  before 
Parliament,  shows  the  influence  of  the  Commission's  efforts 
in  four  specific  sections. 

First,  Bill  C-18  abolishes  the  use  of  Writs  of 
Assistance;  a  stance  which  was  recommended  by  the  Law  Reform 
Commission  as  well  as  many  distinguished  legal  scholars  and 
jurists . 
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Second,  the  Commission  recommended  the  use  of  a 
telewarrant  system  to  expedite  obtaining  warrants.   The 
scheme  adopted  is  almost  identical  to  that  proposed  by  the 
Commissi  on . 

Third,  a  number  of  procedural  changes  recommended  by 
the  Law  Reform  Commission  that  are  designed  to  expedite  the 
judicial  process  are  adopted  in  Bill  C-18. 

Finally,  Bill  C-18  adopts  the  Commission's 
recommendations  that  would  permit  the  taking  of  blood 
samples  from  impaired  drivers.   The  Commission  concluded 
that  a  blood  sample  could  be  demanded  when  a  person  is 
unconscious  or  physically  unable  to  give  a  breath  sample,  as 
long  as  a  warrant  is  obtained  and  certain  other  safeguards 
are  met.   (It  is  also  worth  noting  that  Bill  C-19,  which 
died  on  the  order  paper,  also  had  several  provisions  in  it 
which  were  influenced  by  the  Law  Reform  Commission 
recommendations. ) 

I  am  particularly  interested  tonight  in  discussing 
our  work  on  sentencing  and  probation  with  you  -  especially 
in  the  light  of  the  shifting  public  and  academic  opinions  on 
this  subject.   That  there  is  serious  concern  with  this 
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aspect  of  the  criminal  law  is  reflected  in  the  establishment 
of  the  Canadian  Sentencing  Commission  by  Cabinet  on  May  10, 
1984. 

All  of  us  with  an  interest  in  sentencing  have  a 
formidable  challenge  to  meet.   We  must  develop  a  renewed 
body  of  law  in  the  face  of  uncertain  and  contradictory 
evidence  regarding  the  effects  of  various  approaches  to 
sentencing.   We  must  also  take  account  of  an  apparent  shift 
in  public  values  and  changing  jurisdictional  perspectives  on 
the  criminal  law  and  sentencing. 

III.   SENTENCING  AND  THE  WORK  OF  THE  LAW  REFORM  COMMISSION 

Over  the  past  ten  years,  the  Law  Reform  commission  of 
Canada  has  addressed  the  critical  questions  of  the  role  of 
criminal  law  in  our  society  and  the  place  of  sentencing  in 
that  structure.   To  this  end,  the  Law  Reform  Commission  has 
produced  two  reports,  four  working  papers  and  six  published 
studies  with  the  aim  of  stimulating  discussion  and 
encouraging  appropriate  reforms  in  the  sentencing  process. 

In  its  work,  the  Commission  asked  itself  five 
questions : 


27", 


Rehabi 1 itat ing   Ret ribut ivi sm?  277 

First,  what  purposes  are  served  by  sentencing? 

Second,  what  historical  principles  guided  our  use  of 
imprisonment  and  other  sanctions? 

Third,  how  frequently  is  imprisonment  used  (and  for 
what  offences ) ? 

Fourth,  is  the  current  system  successful  in  promoting 
community  values  and  offering  protection? 

Lastly,  what  principles  should  govern  sentencing  and 
imprisonment  in  the  future? 

As  the  Commission  said  in  (Report  No.  2,  1976): 
"Crimes  are  acts  not  only  punishable  by  law,  but  also 
meriting  punishment."   As  Fitzjames  Stephen  said,  "the 
ordinary  citizen  views  crime  as  an  act  'forbidden  by  law  and 
revolting  to  the  moral  sentiments  of  society.'   Crimes  are 
not  just  forbidden,  they  are  also  wrong."   Thus,  the 
criminal  law  affirms  core  values;  the  sentence  of  the  court 
helps  to  affirm  those  values,  denouncing  conduct  that 
seriously  affronts  or  injures  core  values.   In  this  way,  and 
in  others,  the  criminal  law  and  the  sentencing  process  serve 
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as  protection  to  society,  and  imprisonment,  to  some  extent 
at  least,  serves  not  only  to  affirm  values  but  to  protect  by 
isolating  the  offender. 

The  Commission  stated  that  while  prison  sentences 
should  principally  serve  to  denounce  and  incapacitate,  the 
stigma  of  criminal  prosecution  and  sentencing  also  carries  a 
general  deterrent  effect  (Guidelines:   Disposition  and 
Sentencing  in  the  Criminal  Process,  Report  No.  2,  1976). 

The  Commission  rejected  rehabilitation  as  a  starting 
point  in  determining  the  length  of  prison  terms.   To  the 
extent  that  rehabilitation  can  be  achieved  (and  the  evidence 
on  this  point  is  conflicting)  it  is  secondary,  ana  may- 
contradict  the  principle  that  the  sentence  be  in  proportion 
to  the  gravity  of  the  offence,  the  culpability  of  the 
offender  and  the  perceived  need  for  public  protection. 

The  Commission  has  stated  that  imprisonment  should 
only  be  used: 

-  to  protect  society  by  separating  offenders  who  are 
a  serious  threat  to  the  lives  and  personal  security  of  the 
commun lty ; 
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-  to  denounce  behaviour  that  society  considers  to  be 
highly  reprehensible,  and  which  constitutes  a  serious 
violation  of  basic  values;  or 

-  to  coerce  offenders  who  wilfully  refuse  to  submit 
to  other  sanctions. 

We  arrived  at  these  conclusions  after  examining  the 
history  of  the  existing  Criminal  Code  and  sentencing  laws. 
We  found,  among  other  things,  that  in  our  courts  prison 
terms  are  usually  given  in  cases  of  violence,  and  that  our 
rate  of  imprisonment  is  high  compared  with  other  countries. 
(See  Studies  on  Punishment,  1976  and  Sentencing  Practice  and 
Trends  in  Canada,  Dept .  of  Justice,  1976.)   Conditions  in 
our  prisons  were  examined,  and  it  seemed  evident  to  us  that 
little  effective  rehabilitation  was  taking  place  within 
those  walls. 

In  making  our  recommendations,  therefore,  we  tried  to 
move  toward  a  sentencing  structure  that  reflected  today's 
values;  a  sentencing  regime  that  would  have  the  effect  of 
restraining  unnecessary  imprisonment  in  non-violent  and 
other  non-serious  offences,  and  permitting  the  use  of 
imprisonment  in  serious  cases  of  violence  against  the 
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person,  where  public  protection  was  required,  or  in  cases  ot 
wilful  ncn-compl lance  with  judicial  orders. 

This  approach  to  sentencing  is  reflected  in  two 
recent  publications  by  the  Federal  Department  of  Justice, 
the  Criminal  Law  In  Canadian  Society  and  Sentencing  and  also 
surfaced  in  a  recent  legislative  initiative,  Bill  C-19, 
which  died  on  the  order  paper  last  June. 

The  Commission  also  addressed  the  issue  of  what 
constitutes  a  just  and  appropriate  sentence,  taking  into 
consideration  the  purpose  of  the  imprisonment.   We  made  the 
following  proposals  in  A  Report  On  Dispositions  And 
Sentences  In  the  Criminal  Process; 

In  determining  the  length  of  the  prison  term,  the 
court  should  consider  the  nature  of  the  offence,  the 
circumstances  under  which  the  offence  was  committed 
and  the  intended  objectives  of  the  imprisonment. 

(a)  A  prison  sentence  for  the  purpose  of  protecting 
society  by  separation  should  not  be  for  more  than 
twenty  years. 
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(b)  A  prison  sentence  for  the  purpose  of  denunciation 
should  not  be  for  longer  than  three  years,  except  in 
cases  of  combined  or  cumulative  sentences  or  where 
legislation  specifies  otherwise. 

(c)  A  prison  sentence  imposed  as  a  last  resort  in 
cases  of  wilful  refusal  should  not  exceed  six  months, 
except  in  the  case  of  combined  or  cumulative 
sentences . 

These  proposals  were  made  in  light  of  the  best  data 
available  at  the  time  as  to  current  sentencing  practices, 
the  capacity  and  conditions  of  the  prisons,  the  importance 
of  certainty  rather  than  severity  of  punishment  in  order  to 
achieve  deterrent  effects,  and  the  apparently  limited 
success  of  very  long  prison  terms  in  affecting  the 
subsequent  behaviour  of  "habitual"  or  dangerous  offenders. 

In  the  interests  of  simplicity  and  in  the  belief  that 
sentencing  law  had  become  too  complex  to  be  understandable, 
the  Commission  at  that  time  recommended  abolition  of 
"good-time"  laws  (which  had  the  effect  of  reducing  the 
sentence  by  one-third)  and  the  abolition  of  the  parole 
board. 
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The  Commission  thought  that  sentences  of  denunciation 
as  understood  by  the  Commission  should  be  served  in  full  and 
uncluttered  by  parole  release  or  parole  supervision.   Longer 
sentences,  predicated  on  a  serious  risk  of  harm,  were  to  be 
reviewed  by  a  Sentence  Review  Board,  with  limited  power  of 
parole  release  and  supervision  for  this  category  of  offender 
only.   It  was  also  thought  necessary,  given  the  nature  of 
prison  conditions,  that  the  board  have  power  to  continuously 
monitor  the  administration  of  this  type  of  lcng  sentence. 

The  Commission  recommended  that  where  an  accused  or  a 
prisoner  was  found  to  be  in  need  of  medical  or  psychiatric 
care,  the  court  be  empowered  to  have  the  sentence  served  in 
a  suitable,  approved  prison  hospital. 

As  noted  above,  as  part  of  a  major  and  continuing 
review  of  the  criminal  law,  the  federal  government  has 
appointed  a  Sentencing  Commission  to  recommend  the  manner  in 
which  reform  in  the  sentencing  process  ought  to  be  carried 
out.   This  new  Commission  has  a  five-year  mandate  and  as  a 
Royal  Commission  of  Inquiry,  is  fully  independent  in 
exercising  its  mandate.   The  Order  in  Council  (1984-1985) 
provides  for  nine  members,  most  of  whom  are  members  of  the 
judiciary.   As  part  of  its  work,  the  Sentencing  Commission 
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will  receive  written  submissions  and  may  undertake  further 
consultations.   Their  Report  is  expected  in  May  1986. 

We  at  the  Law  Reform  Commission  will  be  making  a 
submission  to  the  Sentencing  Commission  as  part  of  our 
continuing  work  in  the  criminal  law  review  process.   This 
submission  will,  as  presently  structured,  address  the  issue 
of  mandatory  minimum  sentences,  classification  of  offences 
and  maximum  terms,  sentencing  guidelines,  sentence 
administration  and  the  problem  of  dangerous  offenders.   As 
we  envision  our  submission,  it  will  build  incrementally  on 
our  past  work  in  the  area,  but  there  are  winds  of  change  to 
be  considered. 

IV.   RESPONDING  TO  THE  REVIVAL  OF  THE  RETRIBUTIONI ST  THEORY 

In  the  present  context,  I  do  not  wish  to  engage  in  a 
lengthy  examination  of  the  growing  number  of  jurisprudential 
works  in  support  of  retributionist  theories. 

Nor  is  it  necessary  to  pursue  deeply  the,  I  think, 
related  body  of  public  opinion  literature  (see  particularly 
An  Analysis  of  the  Public's  View  of  Sentencing,  Department 
of  Justice,  1983)  that  suggests,  albeit  in  a  manner  open  to 
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varying  interpretations,  that  the  public  favours  heavier 
sentences  with  less  possibility  of  parole  or  other  means  to 
shorten  criminal  sentences.   My  purpose  tonight  is  simply  to 
note  that  this  jurisprudential  theory  has  grown  more 
popular,  to  examine  briefly  what  its  proponents  suggest  as 
it  relates  to  sentencing,  and  to  ask  what  our  response 
should  be. 


The  return  of  the  theory  of  retribution  may  be  a 
reaction  against  the  rehabilitative  theory  (see  Karl 
Menniger,  The  Crime  of  Punishment,  Viking,  N.Y.,  1966)  and 
practice  which  dominated  criminological  thinking  since  World 
War  II,  and  which  is  perceived  to  have  failed  in  its 
promise.   It  may  be  a  response  to  the  abolitionist  theory 
with  its  emphasis  on  the  social  causes  of  crime  and  implied 
de-emphasis  on  individual  responsibility  (see  Criminal 
Justice  in  America,  Bruce  Jackson,  University  of  Illinois 
Press,  1984),  or  it  may  be  that  retr lbut ionist  thinking  is 
simply  a  reaction  to  a  perceived  increase  in  violent  crime. 
Whatever  the  reasons,  retr ibutionist  thinking  now  is  finding 
very  widespread  circulation  in  the  academic  literature  on 
criminal  law  and  sentencing. 
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The  retr lbut lonist  position  is  perhaps  the  most 
ancient  approach  to  the  problem  of  crime  and  punishment. 
The  Old  Testament  takes  a  retr lbut lonist  stance  in  both 
Leviticus  and  Deuteronomy,  by  assuming  (without  discussion 
or  argument)  that  punishment  should  follow  a  crime.   No 
attempt  is  made  to  justify  that  punishment  in  terms  of 
either  deterrence  or  rehabilitation.   Moreover,  the 
individual  is  assumed  to  be  personally  responsible  for  his 
wrong-doing.   This  biblical  perspective  remained  dominant 
until  the  19th  century. 

The  modern  challenge  to  the  retribut ionist  theory  is 
clearly  articulated  in  J.  Bentham's  Principles  of  Morals  and 
Legislat ion  which  described  a  utilitarian  theory  of  justice. 
Other  modern  writers,  taking  either  a  sociological  or 
psychological  perspective,  have  more  subtly  challenged  the 
retributionist  perspective  by  placing  in  doubt  the  idea  that 
man  is  morally  responsible  for  his  actions.   If  a  man 
commits  a  crime  because  he  is  mentally  disturbed  or  as  a 
consequence  of  poverty,  that  is,  if  no  real  choice  is  being 
made,  then  the  individual  cannot  really  be  held  responsible. 
Hence,  the  retributionist  theory  becomes  mere  unjustifiable 
vengef ulness . 
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The  rehabilitation  of  the  retnb at ionist  theory  (if  I 
may  put  it  that  way)  began  around  the  end  of  the  sixties 
after  some  thirty  years  of  very  intense  experimentation  with 
other  approaches.   The  tide  of  academic  opinion  is  new 
flowing  back  toward  retribution  with  full  force.   (See,  for 
example,  J.M.  Finnis,  Meaning  and  Ambiguity  in  Punishment 
and  Peneology,  10  Osgoode  Hall  L.J.  264  (1972);  D.J. 
Galligan,  The  Return  to  Retribution  in  penal  Theory  in 
Crime,  Proof  and  Punishment,  Essay  in  Honour  of  Sir  Rubert 
Cross,  Butterworth,  London,  1981;  Fair  and  Certain 
Punishment ;   Report  of  the  Twentieth  Century  Fund  Task  Force 
on  Criminal  Sentencing,  1976;  Murphy,  Three  Mistakes  About 
Retributionism,  31  Analysis  5,  1971,  and  J.M.  Finnis,  The 
Restoration  of  Retribution,  31  Analysis  131,  1971.) 

While  there  is  some  diversity  in  modern  views  about 
exactly  what  a  retributionist  philosophical  position 
consists  of  and  what  it  implies,  there  is  a  common  thread  in 
the  literature.   You  will  excuse  me  for  finding  that 
Paul  Weiler,  while  writing  for  the  Law  Reform  Commission, 
provided  the  best  clear  statement  of  the  essence  of  this 
position  in  our  publication  Studies  on  Sentencing.   May  I 
quote  briefly  from  page  150: 
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Society  must  drive  home  the  lesson  that  "crime 
does  not  pay"  in  order  to  preserve  the  public 
attitude  that  "crime  should  not  pay".   Nor  is  the 
latter  simply  an  irrational  feeling  which 
administrators  of  the  criminal  law  must  merely 
tolerate,  make  adjustment  for,  until  and  unless  it 
goes  away.   Ordinarily  to  leave  a  crime  unpunished, 
to  permit  crime  to  pay,  really  is  unjust.   One  should 
prefer  a  community  feeling  that  offenders  ...  in  all 
fairness,  should  be  punished.   ...  Once  it  (the  law) 
is  enacted,  most  people  will  comply  with  the  new 
standard,  accept  the  sacrifices  which  this  entails, 
and  so  offer  their  neighbours  the  protection  it 
affords.   But  the  offender  has  ignored  the  law  and 
made  his  victim  accept  the  sacrifices  of  his 
behaviour.   In  doing  so,  he  gets  the  benefit  not  only 
of  the  general  security  of  the  law,  but  the  extra 
advantage  of  his  illegal  action.   The  criminal  has 
profited  while  the  law-abiding  have  suffered.   A 
crucial  aim  of  punishment  is  to  restore  the  rightful 
balance,  to  see  that  at  least  in  the  long  run,  those 
who  comply  with  the  law  are  not  disadvantaged  by 
comparison  with  those  who  choose  to  ignore  the  law. 
We  should  make  that  an  aim  of  the  criminal  sanction 
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not  simply  because  it  may  help  produce  a  more  secure 
and  happier  society  ...  we  do  so  as  well  because  it 
may  help  produce  a  more  just  society  . . . 

In  essence,  this  statement  of  the  retribut lonist 
position  rests  both  on  the  logical  argument  that 
distributive  justice  demands  that  the  law  violator  be 
stripped  of  his  gains  through  punishment  in  order  to  affirm 
the  position  of  the  vast  majority  who  follow  the  law. 

The  retribut ionist  position  also  suggests,  at  least 
in  a  conceptual  way,  a  sentencing  policy.   The  punishment 
must  "fit"  the  crime.   That  is,  the  punishment  must  be 
adequate  to  right  the  balance,  but  no  more.   In  addition, 
the  range  of  discretion  would  be  limited  under  this  theory, 
since  here  the  primary  function  of  punishment  is  not  to 
deter,  nor  separate,  nor  rehabilitate  (though  these  purposes 
may  be  served  incidentally.)   The  function  of  punishment 
here  is  to  right  the  balance  and  thus  bcth  affirm  the 
position  of  the  law-abiding  majority  and  remove  any  gain 
that  may  have  accrued  to  the  law-breaker. 


This  suggests  that  under  a  retributionist  policy,  our 
sentencing  policy  would  be  considerably  less  discretionary 
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than  it  is  now.   Similarly,  parole,  suspended  sentences  and 
time-off  policies  would  be  eliminated  or  de-emphasized. 
Finally,  most  retr lbut lonists  believe  that  sentences, 
whether  of  fines  or  imprisonment,  should  be  more  certain  and 
allow  for  less  discretion,  but  generally  be  shorter.   If 
there  is  less  judicial  discretion  then  more  thought  should 
be  devoted  to  a  determination  of  what  sentence  is 
proportional  to  the  wrong.   For  example,  a  retr lbutionist 
might  prefer  a  sentence  of  3-5  years  for  burglary  rather 
than  a  maximum  sentence  provision  of  15  years  that  gives  the 
judge  discretion  to  impose  anything  from  a  suspended 
sentence  to  the  full  fifteen  years. 

The  idea  of  rehabilitation  is  not  neglected  by  the 
retribut lonist ,  but  rather  de-emphasized.   "Therapy"  of 
whatever  type  is  viewed  as  a  voluntary  option  for  the 
prisoner  to  undertake  if  he  wishes.   It  is  maintained  that 
any  "treatment"  must  be  voluntary  if  it  is  to  be  effective. 
It  would  therefore  not  be  inconsistent  to  be  a 
retributionist  and  also  complain  that  adequate  voluntary 
rehabilitative  services  are  unavailable  in  prison. 


While  Canadian  public  opinion  polls  on  crime  and 
sentencing  generally  reflect  considerable  public 
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misinformation  regarding  the  actual  facts,  it  is 
nevertheless  not  without  significance  that  most  Canadians 
are  in  favour  of  harsher  sentences  -  especially  for  violent 
crimes.   While  public  opinion  polling  and  analysis  is 
fraught  with  difficulties  of  interpretation,  there  is  little 
doubt  that  Canadian  views  are  shifting  in  this  area,  and 
they  are  probably  shifting  towards  a  retributive 
perspect ive . 

V.   A  NEW  APPROACH  TO  SENTENCING 

I  should  emphasize  again  that  I  am  by  no  means 
advocating  the  retr ibut ionist  approach.   I  intend  only  to 
draw  it  to  your  attention  and  briefly  explore  its 
parameters.   So  far,  the  Law  Reform  Commission  has  taken 
what  may  be  characterized  as  a  radical  middle  position  on 
sentencing.   That  is,  we  have  rejected  the  rehabilitative 
position,  with  its  attendant  policy  or  indeterminate 
sentencing  until  a  "cure"  is  effected.   But  we  have  also 
rejected  a  clear  retribut ionist  perspective  by  recommending 
considerable  latitude  in  sentencing  and  discretionary  use  of 
several  alternatives  to  incarceration,  including  both 
restitution  and  digression. 
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May  I  respectfully  ask  the  question  of  you:   should 
we  re-examine  our  thinking  in  this  area  in  the  light  of  the 
re-emergence  of  the  retributive  theory,  public  opinion  and 
whatever  new  evidence  is  available  in  the  field  of 
criminology?   If  so,  what  position  do  you  now  recommend  in 
the  light  of  the  professional  literature,  public  opinion  and 
your  very  considerable  experience  in  this  area? 

I  hope  that  our  discussion  on  this  issue  will  be 

vigorous  and  open  tonight,  but,  more  than  that,  I  would  like 

it  to  be  a  continuing  dialogue  from  which  we  both  learn  and 
grow. 


III.       REFORM    TEE    LAW 


9.  "CIVILIZING"  CRIMINAL  LAW 


Faculty  of  Law 
University  of  Alberta 

Edmonton,  Alberta 


Fall  Term,  1984 


"In  general,  the  distinctions  between 
tort  and  criminal  law  are  differences 
more  of  degree  than  kind  . . .  Decriminal- 
izing certain  activities  and  leaving  them 
to  be  supervised  by  tort  law  could  reduce 
the  cost  of  administering  the  criminal 
justice  system  and  bring  about  greater 
fairness. ■ 
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As  President  of  the  Law  Reform  Commission  of  Canada, 
one  of  my  major  concerns  is  the  state  of  the  Canadian 
criminal  justice  system.   Much  of  our  criminal  law  and 
procedure  does  not  respond  to  the  realities  of  contemporary 
Canadian  society.   Many  of  our  laws  are  unduly  complex, 
difficult  to  explain  to  juries,  lacking  in  coherence,  and 
often  unfair.   Our  rules  of  criminal  procedure  also  have 
failed  to  keep  pace  with  the  times.   Consider  the  time  and 
expense  wasted  by  judges,  prosecutors,  defence  counsel, 
court  clerks  and  accused  persons  in  what  should  be  the 
simple  exercise  of  setting  a  date  for  trial.   David  Price 
has  estimated  that  in  the  Ontario  Provincial  Court  (Criminal 
Division)  at  least  one  day  in  five  is  spent  in  setting  dates 
for  trial  or  in  adjourning  cases  in  which  the  trial  has  not 
yet  commenced: 


At  great  cost  to  the  public,  highly  skilled  and 
highly  paid  professionals  are  attending  to  routine 
and  mechanical  matters  of  date  setting.   Decisions 
requiring  care  and  deliberation  are  not  given  proper 
time.   Persons  presumed  to  be  innocent  are 
inconvenienced  for  no  apparent  reason.   Time  for 
preliminary  inquiries  or  trials  is  unavailable 
because  it  is  being  spent  here.   Moreover,  the 
technology  available  for  setting  dates  quickly  and 


efficiently  is  not  being  used. 


The  appearance  of  justice  often  suffers  as  a  result 
of  these  flaws  in  our  criminal  process.   Victims  of  crime 
appear  to  be  ignored  by  the  system.   A  witness  who  refuses 
to  testify  after  waiting  many  months,  or  perhaps  even  years, 


298  "Civilizing"     Criminal    Law 

for  the  case  to  get  to  trial  is  punished  for  contempt  of 
court,  while  the  accused  goes  free.   Persons  who  have  been 
wrongfully  charged  and  subsequently  acquitted  are  denied 
compensation  for  their  legal  fees. 

Finally,  there  is  the  problem  of  expense.   Enormous 
financial  costs  are  incurred  in  administering  this 

cumbersome  criminal  justice  system.   In  1981-82,  over  $5.7 

2 

billion  were  expended.    Of  that  figure,  police  costs 

exceeded  $4  billion;   prison  costs  were  almost  $1  billion 

4 
for  adult  offenders;   and  court  expenditures,  including 

judges'  and  prosecutors'  salaries,  were  over  $400  million. 

In  1978-79,  the  most  recent  year  for  which  statistics  are 

available,  legal  aid  costs  exceeded  $89  million. 

Solving  these  problems  will  require  innovation  and 
the  courage  to  try  new  ideas.   I  believe  that  some  of  these 
"new"  ideas  can  be  found  in  tried  and  true  concepts  of  tort 
law  and  the  mechanisms  of  civil  procedure.   As  we  enter  the 
1980 's,  I  see  the  potential  for  tort  law  to  modernize  and 
humanize  some  of  the  rigid  and  outdated  aspects  of  criminal 
law,  through  adaptation  of  its  flexible  and  humane 
principles . 
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INTERPLAY  BETWEEN  TORT  AND  CRIMINAL  LAW 


This  is  not  an  entirely  new  idea.   I  have  written 
elsewhere  about  the  contribution  that  tort  law  has  already 
made  to  administrative,  contract  and  criminal  law.    As  I 

pointed  out  in  an  article  that  I  wrote  in  1976,  tort  and 

g 
criminal  law  have  a  common  ancestry;   the  separation  of 

public  and  private  law  is  a  relatively  new  phenomenon. 


A  thousand  years  ago,  a  person  who  wrongfully  killed 
or  injured  another  was  required  to  pay  money  to  the  victim 
or  his  family  as  compensation,  to  reduce  the  desire  of  the 
clan  of  the  victim  to  take  physical  revenge.   The  public  law 
eventually  intruded  into  this  essentially  private  system  of 
dispute  resolution,  when  the  King  required  some  wrong-doers 
to  pay  money  to  him.   By  the  thirteenth  century,  the  public 
prosecution  of  serious  wrong-doers  had  become  the  primary 
technique  of  violence  control.   Wrong-doers  were  prohibited 
from  buying  their  freedom  by  paying  off  the  clans  of  their 
victims.   Victims  or  their  families,  however,  could  and 
still  can  pursue  tort  remedies  in  addition  to  criminal 
prosecution  of  the  wrong-doer. 

At  first  glance,  tort  and  criminal  law  appear  to  have 
little  in  common.   One  of  the  differences  between  private 
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and  public  law  is  said  to  be  that  public  law  aims  to  protect 
the  public  interest  whereas  private  law  seeks  to  protect 
only  private  interests.   The  primary  purpose  of  tort  law 
thus  is  to  compensate  for  injury  or  loss  suffered  by  an 
individual  as  a  result  of  the  conduct  of  another.   The 
primary  purpose  of  criminal  law  is  to  protect  society  by 
punishing  those  guilty  of  transgressing  fundamental  social 
values . 

The  parties  to  an  action  also  distinguish  public  and 
private  law.   In  a  tort  action,  the  party  that  triggers  the 
proceeding  and  carries  it  to  its  conclusion  is  the  aggrieved 
individual.   Usually  there  are  only  two  parties  to  a  tort 
action:   the  person  wronged,  and  the  alleged  wrong-doer. 
However,  in  criminal  law  the  party  activating  the 
prosecution  is  the  state.   The  parties  to  a  criminal  action 
are  the  Crown,  representing  all  members  of  the  community, 
and  the  individual  accused  of  having  violated  a  fundamental 
social  value. 

One  further  distinction  between  public  and  private 
law  is  the  type  of  sanction  administered  to  wrong-doers. 
Penal  sanctions  exacted  for  criminal  activity  include  fines 
and  imprisonment.   However,  for  tortious  conduct  the 
sanction  is  usually  the  payment  of  damages  by  the  defendant 
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to  the  plaintiff. 

Closer  examination  nevetheless  reveals  that 
distinctions  between  public  and  private  law  are  not  as  sharp 
as  might  be  supposed.   Public  and  private  law  often  overlap 
and  infiltrate  one  another's  territory.   Although  criminal 
law  may  be  somewhat  more  concerned  with  the  public  interest 
than  is  private  law,  private  law  also  takes  very  much  into 
consideration  the  public  interest.   Both  tort  and  criminal 
laws  thus  serve  to  deter  socially  undesirable  conduct. 
Moreover,  almost  all  criminal  conduct  can  attract  tort 
liability  as  well  as  a  state  punishment. 

The  differences  between  public  and  private  sanctions 
also  tend  to  blur  on  closer  examination.   Some  criminal 
penalties,  such  as  compensation  and  restitution,  possess  the 
attributes  of  civil  sanctions.   Other  punishments,  such  as 
absolute  and  conditional  discharges,  may  be  less  severe  than 
the  civil  sanctions  that  might  be  imposed  for  the  same 
conduct.   On  the  other  hand,  the  civil  sanction  of  punitive 
damages  is  essentially  penal  in  purpose.   The  sanctions  in 
public  law  therefore  may  be  broader  and  more  severe  than 
they  are  in  the  private  law,  but  the  differences  are  often 
less  than  might  be  imagined  at  first  blush. 
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Even  the  distinctions  between  parties  to  tort  and 
criminal  actions  are  not  as  clear  as  supposed.   For  example, 
the  party  initiating  a  criminal  prosecution  is  not  always 
the  Crown.   A  private  citizen  can  lay  an  information  and 
conduct  a  criminal  prosecution  by  the  private  prosecution 
procedure . 

In  general,  the  distinctions  between  tort  and 
criminal  law  are  differences  more  of  degree  than  kind.   I 
believe  that  studying  the  similarities  and  those  differences 
between  tort  and  criminal  law  can  lead  to  improvements  in 
the  criminal  justice  system.   In  some  cases,  tort  law  may  be 
able  to  accomplish  things  that  the  criminal  law  cannot. 
Decriminalizing  certain  activities  and  leaving  them  to  be 
supervised  by  tort  law  could  reduce  the  cost  of 
administering  the  criminal  justice  system  and  bring  about 
greater  fairness.   Adapting  mechanisms  of  civil  procedure 
also  may  help  to  modernize  and  humanize  the  criminal  process 
by  modifying  its  rigidity  and  introducing  greater 
flexibility. 

II.   CIVIL  PROCEDURE  AND  THE  CRIMINAL  PROCESS 
a)   SETTLEMENT 

One  of  the  major  problems  with  the  present  criminal 
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justice  system  is  its  excessive  reliance  on  the  adversarial 
method  of  dispute  resolution.   Prolonged  preliminary 
inquiries,  voir  dires  and  trials  result  in  lengthy  court 
dockets,  delay,  and  great  expense.   Both  accused  and  victims 
suffer  as  a  result.   Accused  persons  wind  up  paying  higher 
legal  fees.   Victims  become  more  reluctant  to  testify  as 
time  passes.   As  a  witness's  memory  of  the  events  in 
question  fails,  justice  suffers. 

Chief  Justice  Warren  Burger  of  the  United  States 
Supreme  Court  has  made  a  similar  criticism  of  the  American 
legal  system.   He  recently  advised  a  meeting  of  the  American 
Bar  Association  that  the  legal  system 


...must  move  away  from  total  reliance  on  the 
adversary  contest  for  resolving  all  disputes.   For 
some  disputes,  trials  will  be  the  only  means,  but  for 
many  claims,  trials  by  the  adversarial  contest  must 
in  time  go  the  way  of  the  ancient  trial  by  battle  and 
blood.   Our  system  is  too  costly,  too  painful,  too 
destructive,  too  inefficient  for  a  truly  civilized 
people.   To  rely  on  the  adversarial  process  as  the 
principal  means  of  resolving  conflicting  claims  is  a 
mistake  that  must  be  corrected. 


The  Chief  Justice  criticized  the  entire  legal 
profession  for  having  become  "so  mesmerized  with  the 
stimulation  of  the  courtroom  contest  "that  they  forget  that 
they  ought  to  be  "healers  of  conflict".   He  asked: 

Should  lawyers  not  be  healers?   Healers,  not 
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warriors?   Healers,  not  procurers?   Healers  not  hired 
guns? 


The  principle  of  promoting  settlement  is  not  a  novel 
concept.   The  Laws  of  Judges  in  the  Code  of  Hebrew  Law 
imposed  a  duty  on  a  judge  to  ask  the  litigants  at  the  outset 
of  a  case  whether  they  wanted  to  submit  to  arbitration  to 
bring  about  a  settlement  between  them.     Every  court  that 
brought  about  a  settlement  was  considered  praiseworthy,  and 
before  the  conclusion  of  a  trial,  after  the  pleas  had  been 

heard,  the  judge  again  was  duty-bound  to  attempt  to  get  the 

12 
parties  to  settle. 

Mahatma  Gandhi  also  has  written  about  the  value  of 
settlement.   In  his  autobiography,  he  tells  how  he  learnt 
the  "secret  of  success  as  a  lawyer".   As  a  junior  barrister 
in  South  Africa,  Ghandi  was  assisting  with  a  case  involving 
a  dispute  between  two  merchants.   He  saw,  at  an  early  stage 
of  the  case  that 


...the  litigation,  if  it  were  persisted  in,  would 
ruin  the  plaintiff  and  the  defendant,  who  were 
relatives  and  both  belonged  to  the  same  city.   No  one 
knew  how  long  the  case  might  go  on.   Should  it  be 
allowed  to  continue  to  be  fought  out  in  court  it 
might  go  on  indefinitely  and  to  no  advantage  of 
either  party. 

...The  lawyer's  fees  were  so  rapidly  mounting  up  that 
they  were  enough  to  devour  all  the  resources  of  the 
clients,  big  merchants  as  they  were.   The  case 
occupied  so  much  of  their  attention  that  they  had  no 
time  left  any  other  work.   In  the  meantime,  mutual 
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ill  will  was  steadily  increasing. 


Gandhi  decided  that  it  was  his  duty  to  bring  about  a 
compromise.   An  arbntator  was  appointed,  and  the  case  was 
settled.   According  to  Ghandi: 


My  joy  was  boundless.   I  had  learnt  the  true  practice 
of  law.   I  had  learnt  to  find  out  the  better  side  of 
human  nature  and  to  enter  men's  hearts.   I  realized 
that  the  true  function  of  a  lawyer  was  to  unite 
parties  riven  asunder.   The  lesson  was  so  indelibly 
burnt  into  me  that  a  large  part  of  my  time  during  the 
twenty  years  of  my  practice  as  a  lawyer  was  occupied 
in  bringing  about  private  compromises  of  hundreds  of 
cases.   I  had  lest  nothing  thereby  -  not  even  money, 
certainly  not  my  soul. 


It  is  most  unfortunate  that  Canadian  criminal  lawyers 
have  not  learnt  the  same  lesson.   Although  there  will  always 
be  cases  that  will  have  to  be  resolved  by  way  of  trial,  many 
more  could  be  disposed  of  at  lesser  expense,  both  human  and 
financial,  by  looking  to  the  settlement  model  utilized  so 
often  in  civil  cases. 

Although  our  civil  process  is  primarily  adversarial 
in  nature,  it  encourages  settlement  to  a  much  greater  extent 
than  our  criminal  justice  system.   The  exchange  of  pleadings 
and  discovery  permits  parties  to  a  tort  action  to  know  with 
precision  the  case  to  be  met  at  trial.   These  mechanisms, 
along  with  the  ability  of  a  defendant  to  pay  money  into 
court,  and  the  sanction  of  an  award  of  costs,  strongly 
encourage  parties  to  resolve  their  differences  out  of  court. 
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In  addition,  rules  of  practice,  at  least  in  Ontario,  permit 
a  judge  to  call  a  pre-trial  conference  to  narrow  the  issues 
once  a  matter  has  been  set  down  for  trial.   The  specially 
endorsed  writ  further  minimizes  wasted  time  in  court,  and 
hence  expense,  by  permitting  a  plaintiff  "to  obtain  judgment 
in  an  expeditious  manner  without  protracted  pre-trial 
proceedings  or  a  trial".     In  Ontario,  this  emphasis  on 
settlement  and  conciliation  will  be  carried  even  further 
when  the  new  rules  of  civil  procedure  are  enacted. 

I  am  convinced  that  the  criminal  justice  system  could 
benefit  greatly  if  some  of  the  mechanisms  for  promoting 
settlement  outlined  above  were  adapted  to  the  criminal 
process.   The  Law  Reform  Commission  already  has  recognized 
the  importance  of  fostering  settlement  in  the  criminal 
context.   In  its  report  on  Dispositions  and  Sentences 
(1976),  the  Commission  accepted  as  a  guiding  principle  that 
"in  arriving  at  a  disposition,  other  means  of  dispute 
settlement  such  as  mediation  and  arbitration  should  be  used 
wherever  possible". 

( i )   Discovery 

One  way  of  promoting  settlement  in  the  criminal 
process  is  to  borrow  from  the  civil  procedure  of  discovery. 
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At  the  present  time,  the  Criminal  Code  does  not  contain  a 
general  rule  requiring  a  Crown  Attorney  to  disclose  to  an 
accused  the  nature  of  the  evidence  that  the  prosecution 
intends  to  call  at  the  preliminary  inquiry  or  trial. 
Although  good  Crown  counsel  commonly  give  disclosure  to  the 
defence  prior  to  trial,  the  procedure  is  informal  and 
discretionary.   Insecure  Crown  Attorneys  may  not  want  to 
disclose  all  of  their  evidence,  for  fear  that  defence 
counsel  will  use  weaknesses  in  the  case  to  their  advantage. 
Some  defence  counsel  may  not  push  for  full  disclosure  out  of 
laziness  or  incompetence. 

The  result  is  that  many  defence  counsel  make 
uninformed  elections  as  to  the  mode  of  trial  on  their 
client's  behalf.   Unnecessary  preliminary  inquiries  are 
conducted  at  great  expense,  for  the  soie  purpose  of  getting 
disclosure  of  the  Crown's  evidence.   Numerous  cases  that 
should  have  been  disposed  of  by  withdrawal  of  the  charge  or 
by  guilty  plea  proceed  to  trial.   Witnesses  thus  are 
inconvenienced  needlessly,  and  costs  escalate  unnecessarily. 

The  benefits  of  a  formal  discovery  system  have  been 
clearly  demonstrated.   In  1975  in  Montreal,  and  experimental 
disclosure  project  was  conducted.   The  project  implemented  a 
two  step  disclosure  stage  in  the  criminal  process  between 
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the  accused's  first  appearance  and  the  preliminary  inquiry. 
During  the  first  step,  a  disclosure  session  would  be  held 
between  crown  and  defence  counsel,  at  which  the  prosecutor 
would  disclose  evidence  that  he  intended  to  adduce  at  the 
preliminary  inquiry  or  trial.   At  that  meeting,  counsel  also 
could  discuss  possible  plea  bargains,  admissions,  or  waiver 
of  the  preliminary  inquiry.   Immediately  following  the 
disclosure  meeting,  a  pro  forma  preliminary  inquiry  would  be 
held.   At  this  hearing,  the  justice  of  the  peace  would 
ensure  that  disclosure  had  taken  place,  and  invite  the 
parties  to  limit  the  issues  if  their  intention  was  to 
proceed  to  a  preliminary  inquiry.   The  decisions  of  the 
parties  with  respect  to  action  to  be  taken  in  the  case  would 
be  noted. 

The  results  of  this  pilot  project  are  powerful. 
26.4%  of  all  cases  were  settled  at  the  disclosure  stage. 
Between  1973  and  1978,  the  number  of  guilty  pleas  at  the 
preliminary  inquiry  stage,  and  just  before  trial,  doubled. 
The  number  of  charges  withdrawn  by  the  prosecution  almost 
tripled,  according  to  the  Law  Reform  Commission  of  Canada's 
draft  working  paper  on  Disclosure,  to  be  published  in  April 
1984.*   In  1976  alone,  the  project  avoided  the  appearance  of 

*  see  Report  22:   Disclosure  by  the  Prosecution,  1984. 
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35,000  witnesses,  witnesses  who  would  have  been  otherwise 
summoned  needlessly. 

The  Law  Reform  Commission  is  convinced  that 
regulating  and  facilitating  discovery  of  the  Crown's  case 
early  in  the  criminal  process  is  necessary  in  order  to 
eliminate  wasted  court  time,  cut  expense,  and  promote 
fairness  to  accused  and  witnesses  alike.   In  an  upcoming 
working  paper  on  disclosure,  the  Commission  will  be 
recommending  that  the  Criminal  Code  be  amended  to  require 
each  Crown  Attorney  to  disclose  the  evidence  that  he  intends 
to  call  at  the  trial  of  an  accused  charged  with  an 
indictable  offence  at  the  time  or  within  a  few  days  of  the 
accused's  first  court  appearance.   Evidence  that  would  have 
to  be  disclosed  would  include  signed,  sworn  statements  or 
"will  say"  statements  from  witnesses,  copies  of  statements 
made  by  the  accused  to  police  officers,  the  information,  a 
copy  of  the  accused's  criminal  record,  and  any  information 
known  to  the  prosecutor  that  could  help  the  accused  to  show 
his  innocence  or  receive  a  reduced  sentence.   Should  a  Crown 
Attorney  fail  to  comply  with  these  statutory  requirements,  a 
justice  could  make  an  order  requiring  him  to  comply  and,  at 
the  accused's  request,  adjourn  the  putting  of  the  election 
as  to  mode  of  trial  until  the  justice  was  satisfied  that 
there  had  been  compliance. 
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A  compulsory  disclosure  regime  in  criminal  cases  thus 
could  bring  about  the  same  improvements  that  result  from 
mandatory  disclosure  in  civil  procedure.   The  number  of 
cases  proceeding  to  trial  should  decrease,  and  the  length  of 
trials  should  be  reduced,  as  the  rate  of  out-of-court 
settlements  increases.   Substantial  savings  in  legal  costs 
and  court  expenses  should  result. 

(11)   Pre-trial  Conferences 


Another  mechanism  of  civil  procedure  that  could 
usefully  be  adapted  to  the  criminal  process  is  the  pre-trial 
conference.   The  pre-trial  conference  did  not  become  a 
formal  part  of  civil  procedure  in  the  Supreme  Court  of 
Ontario  until  the  enactment  of  Rule  244  in  March  of  1978. 
Rule  244  permits  a  judge,  upon  the  application  of  a  party  or 
on  its  own  motion,  to  convene  a  pre-trial  conference  to 
consider  matters  such  as  the  simplification  of  the  issues, 
the  possibility  of  obtaining  admissions  to  facilitate  the 
trial,  estimating  the  duration  of  the  trial,  and  "any  other 
matters  that  may  aid  in  the  disposition  of  the  action,  cause 
or  matter  or  the  attainment  of  justice".   All  documents 
which  may  be  of  assistance  in  achieving  the  purposes  of  the 
conference,  such  as  reports  of  experts,  must  be  made 
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available  to  the  judge.   Following  the  conference,  a 
memorandum  is  prepared  reciting  the  results  of  the 
conference.   The  court  can  make  an  order  giving  directions 
to  the  parties.   The  memorandum  and  any  order  made  binds  the 
parties,  although  the  trial  judge  may  modify  the  order  "as 
he  deems  just" . 

According  to  Watson,  Borins  and  Williams,  the 
pre-trial  conference  serves  several  purposes: 


In  essence,  the  pre-trial  conference  seeks  to  shorten 
the  trial  time  by  a  clarification  and  reduction  of 
the  issues,  by  limiting  the  number  of  witnesses,  by 
obtaining  admissions  of  fact  and  of  documents,  and  in 
other  ways.   The  conference  may  seek  to  improve  the 
quality  of  the  trial  by  increasing  the  preparedness 
of  counsel,  by  facilitating  the  avoidance  of  surprise 
and  by  generally  aiding  the  clear  presentation  of  the 
case.   In  addition,  the  conference  may  obviate  the 
necessity. for  a  trial  by  encouraging  a  settlement  of 
the  case. 


Its  effectiveness  at  achieving  some  of  these  goals 
has  been  demonstrated  statistically.   Two  years  prior  to  the 
enactment  of  Rule  244,  the  Supreme  Court  of  Ontario 
commenced  using  the  conference  on  an  experimental  basis  in 
an  attempt  to  increase  rates  of  settlement,  increase  the 
productivity  of  the  court,  and  reduce  costs  to  litigants. 
The  results  of  a  relatively  small  sampling  of  cases 
indicated  that  the  conference  increased  the  percentage  of 
cases  settled  before  trial  by  48%,  and  reduced  the  number  of 
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trials  required  to  obtain  a  disposition,  either  by 
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settlement  or  judgment,  by  45%. 


Although  pre-trial  conferences  in  criminal  cases  are 
encouraged  in  many  jurisdictions,  nothing  in  the  Criminal 
Code  makes  resort  to  this  mechanism  mandatory.   The  Criminal 
Law  Reform  Act,  1984,  Bill  C-19  (first  reading  February  7, 
1984)  would  change  this.   A  new  provision  of  the  Code  would 
require  a  ]udge,  in  any  case  to  be  tried  with  a  jury,  to 
order  that  a  pre-trial  conference  be  held  between  the 
accused  or  his  counsel  and  the  prosecutor,  to  consider  "such 
matters  as  will  promote  a  fair  and  expeditious  trial" 
(clause  171).   The  conference  would  be  presided  over  by  the 
]udge  before  whom  an  accused  is  or  is  to  be  tried.   That 
provision  also  would  empower  a  judge,  with  the  consent  of 
the  prosecutor  and  the  accused,  to  order  that  a  pre-trial 
conference  be  held  with  respect  to  any  other  case  being 
proceeded  with  by  way  of  indictment. 

This  aspect  of  Bill  C-19  is  a  significant  step  in  the 
right  direction.   Such  conferences  will  be  valuable  not  only 
for  narrowing  the  issues  to  be  litigated  at  trial  and 
cutting  down  on  the  number  of  witnesses  to  be  called,  but 
also  for  promoting  settlement.   The  intervention  of  a  judge 
often  can  bring  the  positions  taken  by  the  prosecutor  and 


"Civi 1 i zing"     Criminal    Law  Jiy 

the  accused  closer  together.   Forcing  the  parties  to  sit 
down  to  discuss  the  case  in  a  realistic  fashion  before  an 
impartial  referee  thus  may  result  in  a  more  equitable 
disposition  of  the  case,  perhaps  by  means  of  a  plea  to  a 
lesser  offence,  a  plea  to  the  charge  laid  with  a  hearing 
only  on  the  issue  of  sentence,  or  a  withdrawal  of  the 
charge. 

b)   PRE-TRIAL  MOTIONS 

Yet  another  mechanism  of  civil  procedure  which  could 
be  integrated  into  the  criminal  process  to  expedite  trials 
is  the  pre-trial  motions  court.   In  its  1978  report  on 
Criminal  Procedure  Part  I,  the  Commission  identified  jurors 
who  must  attend  at  trials  unduly  protracted  by  voir  dires 
and  other  proceedings  from  which  the  jury  is  excluded  as  a 
significant  problem.   As  a  solution,  the  Commission  proposed 
that  the  Criminal  Code  establish  a  forum  for  disposing  of 
procedural  matters  such  as  the  admissibility  of  evidence, 
particulars  and  joinder  of  counts  at  any  time  after  the 
indictment  has  been  filed  with  the  court.   The  judge  of  the 
court  with  which  the  indictment  has  been  filed  would  have 
jurisdiction  to  determine  those  matters  in  the  same  manner 
as  a  judge  presiding  at  the  trial  of  the  accused. 


_?74  "Civil  i  zing"     Criminal   Law 

This  mechanism  is  very  similar  to  the  civil  pre-trial 
motions  court.   In  Ontario,  the  Rules  of  Practice  permit 
numerous  issues,  such  as  who  are  the  proper  parties  to  an 
action,  the  adequacy  of  pleadings  or  the  striking  out  of  a 
jury  notice,  to  be  determined  long  before  trial  by  a  judge 
or  a  master  upon  application  by  any  party  to  the  action. 
This  allows  actions  to  proceed  more  expeditiously,  and 
leaves  only  the  issues  at  the  heart  of  the  action  to  be 
litigated  at  trial. 

Bill  C-19  would  adapt  this  mechanism  to  the  criminal 
process  in  a  limited  form,  by  permitting  a  judge  to  deal 
with  matters  normally  dealt  with  in  the  absence  of  the  jury, 
prior  to  the  jury  being  empanelled  (clause  171).   The 
proposal  thus  will  help  to  expedite  jury  trials,  and  avoid 
inconvenience  to  jurors.   However,  no  provision  is  made  for 
the  "clearing  away"  of  procedural  matters  prior  to  a 
non-jury  trial.   Non-jury  trials  thus  will  continue  to  be 
protracted  by  voir  dires  held  to  determine  the  admissibility 
of  evidence,  and  legal  arguments  concerning  matters  such  as 
the  sufficiency  of  the  indictment. 

C)   ARGUMENTS  TO  THE  JURY 

Certain  aspects  of  criminal  trial  procedure  also 
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should  be  improved  by  adapting  civil  practices  and 
procedures.   Counsel's  closing  address  to  the  ]ury  is  a  good 
example.   In  civil  cases,  the  plaintiff  addresses  the  jury 
first  in  closing  argument.   The  defendant  has  the  right  of 
last  address.   This  procedure  seems  to  be  based  on  the 
sequence  of  the  civil  trial  which  requires  the  plaintiff  to 
present  its  case  before  the  defendant  is  called  upon  to 
respond  to  the  allegations. 

Section  578  of  the  present  Criminal  Code,  however, 
gives  the  right  to  address  the  jury  last  to  the  prosecutor 
if  witnesses  were  examined  by  the  defence.   There  appears  to 
be  no  good  reason  for  following  a  different  procedure  in 
criminal  cases  than  in  civil  actions.   The  prosecutor  and 
the  plaintiff  are  in  substantially  the  same  position,  since 
both  bear  the  burden  of  proving  their  cases  before  the 
defendant  or  accused  is  called  upon  to  present  evidence. 
Giving  the  prosecutor  the  advantage  of  having  the  "last 
word"  in  criminal  cases  does  not  seem  to  be  fair. 

The  Law  Reform  Commission  has  recommended  that  the 
civil  sequence  should  be  adopted  in  criminal  jury  trials. 
In  its  report  on  the  jury,  it  recommended  that  the 
prosecutor  should  address  his  arguments  on  the  case  to  the 
jury  first,  followed  by  the  accused.   The  accused  should 
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always  have  the  right  of  last  address. 


Bill  C-19  has  adopted  this  proposal,  and  improved 
upon  it  by  providing  that  a  judge  could  grant  leave  to  the 
prosecutor  to  address  the  jury  in  reply  on  a  particular 
issue  if  the  accused  adduced  no  evidence  and  in  his  address 
to  the  lury  raised  an  issue  that  could  not  reasonably  have 
been  anticipated  by  the  prosecution  (clause  171). 
Adaptation  of  the  civil  sequence  of  addresses  to  the  jury 
thus  should  bring  about  greater  fairness  in  the  criminal 
process,  without  prejudicing  the  interests  of  the  Crown. 

d)   COMPENSATION  AND  RESTITUTION 

As  I  indicated  earlier,  compensation  is  the  primary 
purpose  of  a  tort  action,  whereas  protection  of  society 
through  punishment  of  offenders  is  the  main  objective  of  a 
criminal  prosecution.   However,  just  as  society  may  be 
interested  in  the  outcome  of  a  tort  action,  a  victim  may  be 
interested  in  the  outcome  of  a  criminal  trial.   One  of  the 
ways  in  which  the  interests  of  the  victim  can  be  recognized 
is  by  borrowing  from  the  tort  concept  of  compensation. 

One  way  of  compensating  a  victim  of  a  crime  for  the 
harm  that  he  or  she  has  suffered  is  through  a  restitution 
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order.   It  is  the  view  of  the  Law  Reform  Commission  that 
this  is  a  penalty  that  should  be  used  more  extensively: 


To  compel  offenders  to  make  restitution  to  their 
victims  is  one  of  the  most  fruitful  types  of 
punishment.   It  brings  home  to  the  offender  the  wrong 
he  has  done  his  victim,  it  meets  the  real  needs  of 
the  victim  himself  and  it  satisfies  society's  sense 
of  justice  and  desire  to  see  that  the  offender  is  not 
profiting  at  the  expense  of  his  victim's  suffering. 
Restitution  has^a  vital  place  in  any  decent  criminal 
justice  system. 


( 1 )   Present  Provisions  of  the  Criminal  Code 

The  present  provisions  of  the  Criminal  Code  already 
permit  orders  of  restitution  and  compensation  to  be  made. 
Section  653  allows  a  court,  at  the  time  sentence  is  imposed 
for  an  indictable  offence,  and  upon  the  application  of  a 
person  aggrieved,  to  order  the  accused  to  pay  to  the 
applicant  "an  amount  by  way  of  satisfaction  or  compensation 
for  loss  of  or  damage  to  property  suffered  by  the  applicant 
as  a  result  of  the  commission  of  the  offence".   Section  655 
permits  a  court  to  order  that  any  property  obtained  by  the 
commission  of  an  indictable  offence  "shall  be  restored  to 
the  person  entitled  to  it,  if  at  the  time  of  the  trial  the 
property  is  before  the  court  or  has  been  detained  so  that  it 
can  be  immediately  restored  to  that  person". 
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( 11 )   Law  Reform  Commission  Recommendations 

The  Law  Reform  Commission  has  determined  that  these 
existing  powers  are  inadequte.   In  its  1976  report  on 
Dispositions  and  Sentences,  the  Commission  recommended  that 
restitution  and  compensation  orders  should  be  available  on  a 
much  broader  basis.   Under  the  Commission's  scheme,  a 
restitution  order  would  require  an  offender  to  undertake  to 
pay  back,  so  far  as  he  is  able,  for  the  injury  suffered  by 
the  victim.   The  restitution  could  take  the  form  of 
apologies,  the  payment  of  a  sum  of  money,  or  work  done  for 
the  benefit  of  the  victim.   Where  the  type  of  damage 
inflicted  on  the  victim,  or  the  financial  situation  of  the 
accused,  indicate  that  restitution  by  way  of  service  or  work 
for  the  benefit  of  the  victim  is  appropriate,  the  court 
could  make  such  an  order  with  the  consent  of  the  victim. 
The  court  would  be  required  to  give ' priority  to  a 
restitution  order  where  the  offence  involves  a  victim. 
Restitution  could  be  ordered  as  a  separate  sanction,  or  as  a 
condition  of  a  conditional  discharge. 

The  other  type  of  order  that  the  court  could  make 
would  be  a  compensation  order.   This  order  could  be  made 
where  a  violent  offence  has  been  committed,  or  where  there 
has  been  an  illegal  entry  into  a  private  home  or  a  theft 
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from  an  individual.   The  compensation  order  would  be  payable 
by  the  government  where  the  offender  cannot  make  restitution 
to  the  victim  within  a  reasonable  length  of  time,  or  for 
that  part  of  the  damage  for  which  no  restitution  would 
otherwise  be  paid  by  the  offender.   Where  a  compensation 
order  is  made  because  the  offender  cannot  make  restitution 
to  the  victim  within  a  reasonable  time,  the  court  would 
order  the  offender  to  reimburse  the  government,  taking  into 
account  the  offender's  financial  resources. 

(111)   Bill  C-19 

The  spirit  of  these  proposals  has  been  adopted  in 
Bill  C-19.   The  bill  would  permit  restitution  to  be  ordered 
where  an  offender  is  convicted  of  any  offence.   Restitution 
could  be  ordered  to  be  made  by  returning  property  obtained 
as  a  result  of  the  commission  of  an  offence;  by  paying  a  sum 
of  money  to  a  person  whose  property  was  damaged,  lost,  or 
destroyed  as  a  result  of  the  commission  of  an  offence;  by 
paying  an  amount  equal  to  all  special  damages  and  loss  of 
income  or  support  incurred  as  a  result  of  bodily  injury 
sustained  by  a  person  arising  from  the  commission  of  an 
offence  or  the  arrest  of  the  offender,  where  that  amount  is 
readily  ascertainable;  by  paying  an  amount  for  punitive 
damages;  or,  where  the  victim  and  the  offender  agree,  by 
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making  restitution  in  any  other  manner  provided  for  in  the 
agreement,  such  as  performing  unpaid  work  (clause  206). 

Two  of  these  modes  of  making  restitution  have  obvious 
roots  in  tort  law.   "Special  damages"  is  a  tort  concept. 
Requiring  an  offender  to  pay  an  amount  equal  to  "all  special 
damages  and  loss  of  income  or  support"  clearly  parallels  a 
method  used  for  calculating  the  amount  of  compensation  to  be 
awarded  in  civil  actions.   Since  "special  damages"  is  not 
defined  in  Bill  C-19  or  the  present  Criminal  Code,  it  is 
likely  that  criminal  courts  will  use  the  civil  definition  of 
that  term.   Judges  thus  will  be  able  to  order  an  offender  to 
pay  all  out-of-pocket  expenses  and  other  actual  losses  which 

are  readily  quantifiable  and  incurred  by  the  victim  as  a 

21 
result  of  the  bodily  injury  sustained. 

Requiring  offenders  to  make  restitution  by  paying  an 

amount  for  punitive  damages  also  is  a  civil  concept  which 

22 

has  been  adopted  by  the  criminal  law.  '   Section  178.21  of 

the  Code  already  allows  a  court  which  has  convicted  an 
accused  of  wilfully  intercepting  a  private  communication  or 
wilfully  disclosing  an  intercepted  private  communication, 
upon  the  application  of  a  person  aggrieved  at  the  time 
sentence  is  imposed,  to  order  the  offender  to  pay  up  to 
$5,000  to  that  person  as  punitive  damages.   Section  665  of 
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Bill  C-19  would  permit  a  court  to  make  an  order  for 
restitution  by  way  of  punitive  damages  not  exceeding  $2,000 
in  respect  of  any  summary  conviction  offence  and  not 
exceeding  $10,000  in  respect  of  any  indictable  offence, 
where  the  order  is  made  against  an  individual  offender. 
Orders  of  punitive  damages  in  higher  amounts  could  be  made 
in  respect  of  corporate  offenders. 

The  term  "punitive  damages"  is  not  defined  in  Bill 
C-19  or  in  the  Criminal  Code,  nor  does  the  bill  or  Code 
specify  the  circumstances  in  which  an  award  of  punitive 
damages  is  appropriate.   It  is  probable  that  criminal  courts 
will  look  to  judgments  in  tort  cases  to  determine  when  these 
orders  should  be  made.   If  so,  criminal  courts  will  order 

restitution  by  way  of  punitive  damages  only  where  it  is 

23 

necessary  to  punish  offenders  for  flagrant  conduct. 


The  methods  for  making  restitution  outlined  above 
raise  the  issue  of  the  federal  government's  jurisdiction  to 
create  "civil"  remedies  for  criminal  conduct.   Although  the 
constitutional  validity  of  the  provisions  in  Bill  C-19 
cannot  be  determined  until  after  their  enactment,  the 
present  provisions  of  the  Code,  which  permit  criminal  courts 
to  make  orders  of  compensation  and  restitution,  have  been 
held  to  be  intra  vires  the  federal  government.   In  Regma  v. 
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Zelensky  et  al,    the  Supreme  Court  of  Canada  held  that 
compensation  of  victims  is  a  valid  object  of  sentencing. 
The  existing  provisions  of  the  Code  are  part  of  the 
sentencing  process  and  it  is  within  Parliament's 
jurisdiction  over  criminal  law  and  procedure  to  enact  such 
sentencing  alternatives.   However,  as  Chief  Justice  Laskin 
observed, 


The  constitutional  basis  of  s.  653  must... be  held  in 
constant  view  by  a  judge  called  upon  to  apply  its 
terms.   It  would  be  wrong,  therefore  to  relax  in  any 
way  the  requirement  that  the  application  for 
compensation  be  directly  associated  with  the  sentence 
imposed  as  the  public  reprobation  of  the  offence. 


The  acceptability  and  utility  of  restitution  orders 
in  criminal  law  thus  provides  another  illustration  of  how 
mechanisms  of  civil  procedure  can  advance  the  goals  of  the 
criminal  justice  system.   Like  damages  awards  in  civil 
cases,  the  purpose  of  a  restitution  order  is  to  compensate  a 
private  individual,  a  victim,  for  harm  suffered  as  a  result 
of  the  wrongful  conduct  of  another.   Including  restitution 
in  the  range  of  available  sanctions  thus  gives  the  system 
enough  flexibility  to  take  into  account  the  needs  of  the 
victim,  without  sacrificing  fairness  to  the  accused. 
Ordering  more  offenders  to  make  restitution  to  their 
victims,  rather  than  being  sentenced  to  terms  of 
imprisonment  at  the  public's  expense,  also  can  decrease  the 
cost  of  administering  the  criminal  justice  system. 
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III.   TORT  LAW  AND  SUBSTANTIVE  CRIMINAL  LAW 
a )   Adapting  Tort  Concepts  to  Criminal  Law 

Adapting  concepts  of  substantive  tort  law  to  criminal 
law  also  can  bring  about  greater  rationality  in  the  criminal 
justice  system.   Most  criminal  conduct  can  attract  tort 
liability  as  well  as  criminal  punishment.   However,  many 
provisions  of  the  Criminal  Code  are  unduly  complex  and 
appear  to  bear  little  relation  to  social  reality.   The  Code 
definition  of  an  offence  often  does  not  indicate  why  a 
particular  type  of  conduct  is  being  prohibited.   Comparing 
how  tort  law  supervises  the  same  conduct  can  help  to 
determine  what  social  value  is  being  protected  by  the 
criminal  prohibition,  and  how  the  definition  of  the  offence 
can  be  improved  to  make  that  more  obvious. 

Consider,  for  example,  the  definition  of  the  offence 
of  assault  in  section  244  of  the  Criminal  Code.   Section  244 
provides  that  a  person  commits  "assault"  when  he  applies 
force  intentionally  to  another  person  without  that  person's 
consent,  or  when  he  attempts  or  threatens  to  apply  force  to 
another  person  if  he  has  or  causes  that  other  person  to 
believe  upon  reasonable  grounds  that  he  has  present  ability 
to  effect  his  purpose,  or  when  while  openly  waring  or 
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carrying  a  weapon  or  an  imitation  thereof,  he  accosts  or 
impedes  another  person  and  begs.   The  one  offence  thus 
prohibits  three  very  different  types  of  behaviour.   The 
first  way  of  committing  the  offence  corresponds  to  the  tort 
of  battery.   The  second  way  approximates  the  tort  of 
assault.   However,  the  third  mode  of  committing  the  offence 
has  no  clear  parallel  in  tort  law.   It  prohibits  anti-social 
and  possibly  frightening  behaviour,  rather  than  conduct 
which  poses  a  threat  to  bodily  integrity. 

The  Law  Reform  Commission  has  determined  that  this  is 
another  area  in  which  criminal  law  can  be  improved  by 
adapting  tort  concepts.   The  Commission  is  considering 
redrafting  the  offence  of  assault  in  the  Code  to  create  two 
distinct  offences  of  "assault"  and  "battery".   "Assault" 
would  consist  of  the  threat  of  immediate  violence  by  act  or 
gesture.   The  definition  of  "battery"  would  be  physical 
contact  against  the  victim's  will.   A  third  offence  of 
intentionally  causing  bodily  harm  also  would  be  created. 
Armed  begging  would  be  removed  from  this  class  of  offences, 
because  it  is  too  remote  from  the  actual  application  of 
force  and  the  threat  of  immediate  violence  to  be  included 
under  the  rubric  of  assault. 

Separating  assault  and  battery  would  clearly 
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distinguish  the  different  social  values  protected  by  section 
244  of  the  Criminal  Code,  as  tort  law  does  at  present.   Like 
the  tort  of  assault,  the  crime  of  assault  would  protect  the 
value  of  freedom  from  fear  of  physical  violence.   Like  the 
tort  of  battery,  the  offence  of  battery  would  protect  the 
value  of  freedom  from  physical  interference.   Labelling  the 
criminal  offences  "assault"  and  "battery"  thus  would 
emphasize  the  different  values  protected  by  each,  and 
thereby  bring  about  greater  rationality  and  clarity  in  the 
criminal  law. 

b)   Lettina  Tort  Law  Handle  "Criminal"  Conduct 

- 

The  value  of  tort  law  in  the  sphere  of  criminal  law 
extends  further  than  simply  adapting  tort  or  civil  procedure 
concepts  to  the  criminal  process.   Leaving  tort  law  to 
supervise  conduct  which,  until  now,  has  been  regulated  by 
the  criminal  law  could  result  in  a  criminal  justice  system 
which  is  fairer,  more  responsive  to  tne  needs  of  the 
community,  and  more  cost  efficient. 

The  Law  Reform  Commission  has  already  recognized  that 
resort  to  the  criminal  law  is  not  the  best  way  to  handle  all 
social  wrongs.   Certain  types  of  wrongful  conduct  may  be 
dealt  with  more  effectively  and  efficiently  outside  the 
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criminal  law  process.   In  its  report  on  general  principles 
of  criminal  law,  the  Commission  observed  that 


...criminal  law  is  not  the  only  means  of  bolstering 
values.   Nor  is  it  necessarily  always  the  best  means. 
The  fact  is,  criminal  law  is  a  blunt  and  costly 
instrument  -  blunt  because  it  cannot  have  the  human 
sensitivity  of  institutions  like  the  family,  the 
school,  the  church  or  the  community,  and  costly  since 
it  imposes  suffering,  loss  of  liberty  and  great 
expense . 


Accordingly,  the  Commission  has  accepted  as  a  guiding 
principle  that  "criminal  law  must  be  an  instrument  of  last 
resort".   One  way  of  putting  this  principle  of  restraint 
into  practice  is  to  let  tort  law  deal  with  those  types  of 
conduct  which,  though  harmful  to  particular  individuals  and 
perhaps  to  society  in  general,  do  not  transgress  fundamental 
social  values  and  are  more  effectively  dealt  with  outside 
the  criminal  process. 

( 1 )   Defamatory  Libel 

Leaving  the  "crime  of  defamatory  libel  to  be 
regulated  by  tort  law  is  a  good  example  of  how  this 
principle  of  restraint  can  be  implemented  so  as  to  bring 
about  greater  rationality  and  simplicity  in  the  criminal 
law.   The  present  provisions  of  the  Criminal  Code  create 
three  offences  of  defamatory  libel:   publishing  a  defamatory 
libel,  and  extortion  by  defamatory  libel.   Defamatory  libel 
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is  defined  by  the  Code  as  "matter  published,  without  lawful 
justification  or  excuse  that  is  likely  to  injure  the 
reputation  of  any  person  by  exposing  him  to  hatred,  contempt 
or  ridicule,  or  that  is  designed  to  insult  the  person  of  or 
concerning  whom  it  is  published".   Oral  defamatory 
statements  are  not  included.   A  variety  of  statutory 
defences  are  provided  in  the  Code. 

The  Law  Reform  Commission  has  identified  several 
difficulties  with  these  provisions.   Among  them  is  the  fact 
that  the  crime  of  defamatory  libel  is  unnecessarily  broader 
than  the  tort  of  defamation  as  amended  by  provincial 
defamation  statutes.   For  example,  the  publication  of  matter 
"designed  to  insult"  a  person  will  result  in  criminal 
liability,  but  not  necesarily  in  civil  liability.   This  is 
contrary  to  the  Commission's  philosophy  that  the  criminal 
law  should  be  used  with  restraint,  as  an  instrument  of  last 
resort.   Libels  which  are  not  even  actionable  in  tort  should 
not  amount  to  crimes. 

The  Commission  has  concluded  that  there  is  no  need 
for  a  crime  of  defamatory  libel.   Remedies  in  tort  are  more 
advantageous  for  those  whose  reputations  are  unfairly 
attacked.   The  most  obvious  method  of  obtaining  redress  is  a 
civil  action  for  libel.   In  some  provinces,  a  tort  action 
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for  invasion  of  privacy  also  is  available.   Reporting  to  a 
civil  action  is  an  easier  way  for  the  victim  to  vindicate 
his  reputation,  because  of  the  lower  standard  of  proof.   in 
addition,  a  civil  action  may  provide  the  victim  with 
financial  compensation,  and  perhaps  even  an  award  of 
punitive  damages.   Although  the  crime  of  defamatory  libel 
would  provide  a  remedy  when  the  defamer  is  too  poor  to  be 
worth  suing,  this  is  tantamount  to  saying  that  there  should 
be  one  law  for  the  rich,  who  can  afford  to  pay  damages,  and 
another  for  the  poor,  who  cannot. 

In  the  Commission's  view,  the  civil  action  for 
defamation  is  an  adequate  and  appropriate  means  of  social 
control  for  the  publication  of  defamation.   Retaining  an 
offence  of  defamation  is  inconsistent  with  the  fundamental 
principle  of  restraint  which,  the  Commission  believes, 
should  determine  the  scope  of  the  criminal  law. 

Decriminalizing  defamatory  libel  thus  will  simplify 
the  Criminal  Code  by  ridding  it  of  an  unnecessary  offence. 

( ii )   Communicating  a  Venereal  Disease 

Similar  observations  can  be  made  with  respect  to 
section  253  of  the  Criminal  Code,  which  makes  it  an  offence 
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to  communicate  a  venereal  disease.   Transmitting  a  venereal 
disease  appears  to  be  the  kind  of  conduct  which  tort  law  can 
deal  with  more  effectively  and  humanely  than  criminal  law. 

A  recent  "flurry  of  herpes  litigation"  in  the  United 
States  has  demonstrated  "the  common  law's  ability  to  apply 
time-tested  legal  remedies  such  as  negligence,  battery, 
fraud,  to  novel  causes  of  action.   In  September  of  1983,  a 
jury  in  the  state  of  Washington  awarded  $40,000  to  a  woman 

who  contacted  herpes  from  her  estranged  husband.   The  award 

2  8 
was  covered  by  the  man's  homeowner  insurance  policy.     In  a 

more  recent  case,  a  California  appellate  court  ruled  that  a 

Los  Angeles  woman  could  sue  a  doctor  who  she  says  infected 

her  with  herpes  and  misrepresented  himself  to  her  as  having 

no  disease.   The  claim  apparently  is  based  on  negligence  and 
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fraud.     At  least  ten  similar  cases  have  been  commenced  in 

other  American  jurisdictions.     We  may  see  a  similar  trend 
in  Canada  over  the  next  few  years.   There  is  no  reason  to 
expect  that  Canadian  courts  will  react  any  differently  than 
their  American  counterparts. 

There  are  several  advantages  to  leaving  tort  law  to 
deal  with  conduct  of  this  sort.   By  letting  tort  law  handle 
the  matter,  victims  may  choose  whether  they  want  to  initiate 
a  civil  action.   They  can  decide  whether  they  want  to 
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testify  or  not.   Even  after  commencing  the  suit,  they  have 
the  power  to  discontinue  the  action  at  any  time,  whereas  in 
a  criminal  prosecution,  the  wishes  of  the  victim  do  not 
always  dictate  whether  a  charge  will  be  withdrawn. 

Another  advantage  of  the  civil  suit  is  that  it  can 
afford  compensation  to  the  victim,  while  criminal  remedies 
such  as  fines  and  imprisonment  do  nothing  for  the 
unfortunate  victim. 

The  civil  action  also  has  the  benefit  of  a  lower 
burden  of  proof.   The  plaintiff  has  to  prove  his  or  her  case 
on  a  balance  of  probabilities  only.   The  Criminal  action  not 
only  requires  proof  beyond  a  reasonable  doubt,  but  section 
253  also  requires  the  evidence  of  more  than  one  witness  or 
the  evidence  of  a  single  witness  provided  it  is  corroborated 
"in  material  particular  by  evidence  that  implicates  the 
accused" . 

Perhaps  the  best  argument  for  leaving  this  conduct  to 
be  dealt  with  by  the  law  of  torts  is  that  the  transmission 
of  venereal  disease  is  not  the  king  of  "wrong"  which 
justifies  the  intervention  of  the  state.   The  harm  caused  is 
not  serious  enough  to  warrant  the  human  and  financial  cost 
of  a  criminal  prosecution.   Although  society  has  an  interest 
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in  preventing  the  spread  of  venereal  diseases,  the  principal 
harm  is  done  to  the  unwitting  victim.   A  tort  action  perhaps 
buttressed  by  provincial  regulation  is  a  more  sensible  way 
of  dealing  with  the  problem. 

It  is  encouraging  to  note  that  clause  58  of  Bill  C-19 
calls  for  the  repeal  of  section  253  of  the  Code .   The 
commentary  accompanying  the  text  explains  that  this 
amendment  would  recognize  that  the  problem  is  a  matter  of 
"public  health".   I  suggest  that  another  good  reason  for 
abolishing  this  offence  is  that  the  transmission  of  a 
venereal  disease  is  the  type  of  conduct  which  can  be  dealt 
with  more  effectively  and  humanely  by  an  action  in  tort. 

(111)   Negligent  Homicide 

Another  example  of  conduct  which  can  attract  both 
criminal  and  civil  liability  is  negligent  homicide. 
Negligently  killing  someone  may  constitute  a  tort,  if  the 
defendant  owed  a  legal  duty  to  exercise  caution,  and  his 
conduct  which  caused  the  death  breached  a  standard  of  care 
recognized  by  law.   Negligently  causing  a  death  also  may 
constitute  the  offence  of  manslaughter,  or  the  offence  of 
causing  death  by  criminal  negligence. 
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The  central  question  raised  by  those  provisions  of 
the  Criminal  Code  is  whether  criminal  law  should  prohibit 
negligent  killing.   In  general,  the  criminal  law  tradition 
has  restricted  mens  rea  to  intent  and  recklessness. 
Negligence  has  been  confined  to  civil  law.   Inadvertence  has 
not  been  clearly  recognized  as  warranting  punishment. 
Rather,  it  is  treated  as  a  matter  for  compensation  between 
the  parties.   General  principles  of  criminal  liability  do 
not  support  the  creation  of  offences  requiring  only  a 
negligent  state  of  mind.     Rationality  thus  would  require 
that  negligent  homicide  be  left  to  the  supervision  of  tort 
law  alone. 

Unfortunately,  abolishing  offences  of  negligent 
homicide  could  create  more  difficulties  than  it  would  solve. 
Deaths  resulting  from  motor  vehicle  accidents  constitute  one 
of  the  gravest  problems  facing  Canadian  society.   Tort  law 
has  been  unable  to  deter  such  conduct.   This  has  resulted  in 
public  pressure  for  criminal  law  solutions  to  the  problem. 


Several  alternative  ways  of  dealing  with  the  problem 
exist,  none  of  which  is  entirely  satisfactory.   For  example, 
prosecuting  for  manslaughter  is  difficult  because  courts  get 
caught  up  with  trying  to  distinguish  "criminal  negligence" 
from  the  "civil  negligence"  standard.   According  to  Mewett 
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and  Manning: 


The  dif f lculty . . . lies  in  the  desirability  of 
distinguishing  between  what  is  called  "civil" 
negligence  (that  is  to  say,  a  breach  of  duty  that 
gives  rise  to  an  action  in  tort  which  depends  upon 
the  f oreseeability  of  harm  being  caused  to  someone) 
and  "criminal  negligence"  (that  is  to  say,  a  breach 
of  duty  that  goes  beyond  a  matter  of  civil 
compensation  and  should  amount  to  a  criminal 
offence  )  . 


In  addition,  ]uries  are  reluctant  to  convict  of  manslaughte: 
in  driving  situations. 

Prosecuting  a  charge  of  causing  death  by  criminal 
negligence  also  is  difficult.   Not  only  does  it  run  counter 
to  the  tradition  of  limiting  mens  rea  to  intent  and 
recklessness,  but  it  leaves  unclear  the  distinction  between 
this  offence  and  manslaughter.   Determining  what 
"negligence"  actually  means  in  this  context  is  another 
problem. 

Creating  a  special  offence  of  causing  death  by 
dangerous  driving  is  a  third  option  which  has  been  adopted 
in  the  United  Kingdom.   The  problem  with  this  solution  is 
that  it  relies  on  dealing  with  particular  problems  by 
special  ad  hoc  solutions.   The  logic  of  such  an  approach 
would  be  to  burden  criminal  law  with  a  multiplicity  of 
special  offences,  such  as  causing  death  by  dangerous 
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hunting,  by  dangerous  sailing  and  so  on. 

Perhaps  the  best  solution  would  be  to  restructure  the 
crime  of  dangerous  driving  to  allow  for  different  levels  of 
maximum  penalty  depending  on  the  consequential  harm.   This 
is  the  solution  adopted  by  Bill  C-19.   The  bill  would  repeal 
the  offence  of  criminal  negligence  in  the  operation  of  a 
motor  vehicle,  and  substitute  offences  of  dangerous 
operation  of  a  motor  vehicle,  vessel  or  aircraft,  and 
impaired  operation  of  a  vehicle,  vessel  or  aircraft.   The 
offences  would  be  punishable  on  summary  conviction,  or  by  up 
to  five  years  imprisonment  if  prosecuted  as  indictable 
offences.   Dangerous  and  impaired  operation  causing  bodily 
harm  would  be  indictable  offences  punishable  by  up  to  ten 
years  imprisonment.   Dangerous  and  impaired  operation 
causing  death  would  be  indictable  offences  punishable  by  up 
to  fourteen  years  imprisonment.   This  approach  avoids  ad  hoc 
offences,  leaves  mens  rea  in  homicide  restricted  to  intent 
and  recklessness,  and  would  highlight  the  gravamen  of  the 
offender's  conduct,  which  is  his  endangering  the  safety  of 
others . 

One  difficulty  with  this  approach  is  that  it  treats 
the  problem  of  driving  is  isolation.   It  might  be  better  to 
deal  with  it  in  a  general  provision  dealing  with  all 
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intrinsically  dangerous  activities.   Yet  another  problem  is 
that  it  ignores  the  underlying  question  concerning  the 
extent  to  which  driving  offences  can  qualify  as  "real 
crimes",  given  that  many  of  them  may  be  committed  through 
ordinary  negligence.   These  are  issues  that  will  be  dealt 
with  by  the  Commission  in  the  very  near  future. 

Leaving  negligent  homicide  to  the  supervision  of  tort 
law  thus  would  not  materially  improve  the  criminal  justice 
system  at  this  time,  due  to  the  special  problem  of  motor 
vehicle  deaths.   However,  this  may  not  be  true  in  the 
future.   As  I  have  written  elsewhere: 


In  order  to  serve  the  community,  the  law  of 
negligence,  like  all  law  in  a  free  society,  must  be 
attuned  to  the  popular  will.   It  may  adapt  only 
slowly, to  new  conditions,  but  it  does  and  must 
move . 


There  is  already  some  evidence  that  negligence  law  is 
beginning  to  deal  with  the  problem  of  death  on  the  highway, 
at  least  as  it  relates  to  impaired  driving.   In  a  recent 
decision  of  the  Ontario  County  Court,  tavern  employees  were 
held  to  owe  a  duty  of  care  to  observe  obvious  indicia  of 
impairment  in  tavern  patrons  and  to  take  precautions  to 
prevent  harm.   The  tavern  owner  thus  was  held  to  be  liable 
for  25%  of  the  damages  suffered  by  a  cyclist  who  was  struck 
by  a  vehicle  driven  by  a  regular  patron  of  the  tavern,  who 
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exhibited  obvious  signs  of  impairment  on  the  night  in 

34 
question . 


IV.   FUTURE  DEVELOPMENTS 

I  have  tried  to  show  some  of  the  ways  in  which 
criminal  law  is  being  improved  by  letting  tort  law  alone 
deal  with  certain  types  of  wrongful  conduct,  or  by  the 
adaptation  of  tort  concepts  to  the  criminal  process.   Most 
of  the  examples  that  I  have  given  have  been  based  on  work 
already  done  by  the  Law  Reform  Commission  of  Canada,  or  by 
the  federal  government  in  Bill  C-19.   But  those 
illustrations  should  not  be  viewed  as  the  last  word  on  this 
issue.   Many  other  areas  of  the  criminal  law  which  stand  in 
need  of  reform  also  could  benefit  from  developments  in  tort 
law. 

a )   Costs 

One  aspect  of  the  criminal  law  which  is  judged  by 
many  to  be  injust  is  the  lack  of  provision  of  costs  to  an 
accused  who  has  successfully  defended  a  criminal  charge. 
Although  s.  744  of  the  Code  permits  a  summary  conviction 
court  to  order  "such  costs  as  it  considers  reasonable"  with 
respect  to  summary  conviction  proceedings  before  it,  no 


"Civilizing"      Criminal    Law  337 

general  provision  expressly  permits  a  court  to  make  a  costs 
order  with  respect  to  indictable  offences.   A  person  charged 
with  an  indictable  offence  can  recover  costs  in  only  two 
situations.   Subsection  529(5)  permits  a  court  to  make  an 
order  for  the  payment  of  costs  resulting  from  the  necessity 
for  ad]ournement  where  a  court  adjourns  proceedings  when  an 
accused  has  been  misled  or  prejudiced  in  his  defence  as  a 
result  of  a  defect  in  an  indictment.   Section  656  entitles 
"the  person  in  whose  favour  judgment  is  given  in  proceedings 
by  indictment  for  defamatory  libel"  to  recover  from  the 
opposite  party  "costs  in  a  reasonable  amount  to  be  fixed  by 
order  of  the  court".   However,  a  court  of  appeal  hearing  an 
appeal  with  respect  to  an  indictable  offence  is  expressly 
precluded  by  subsection  610(3)  of  the  Code  from  granting 
costs  to  the  appelant  or  the  respondent  on  the  hearing  of 
the  appeal  or  on  any  proceedings  preliminary  or  incidental 
thereto. 

Two  recent  cases  which  have  received  great  publicity 
illustrate  well  the  controversy  over  whether  costs  should  be 
awarded  in  criminal  cases.   In  one  case,  a  man  was  convicted 
of  murder  and  spent  numerous  years  in  jail.   Finally,  he 
convinced  an  appeals  court  to  order  a  new  trial.   At  the 
re-trial  he  was  acquitted  of  the  murder.   Another  person 
subsequently  was  convicted  of  the  same  offence.   Not  only 
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has  the  man  been  denied  compensation  for  the  years  that  he 
wrongfully  spent  behind  bars,  but  to  date  he  has  not  been 
reimbursed  for  his  legal  expenses. 

In  the  other  case,  a  young  woman  was  charged  with 
four  counts  of  murder  with  respect  to  the  deaths  of  four 
infants  under  her  care  in  a  Toronto  hospital.   After  a 
lengthy  and  expensive  preliminary  inquiry,  she  was 
discharged.   In  his  reasons  for  judgment,  the  provincial 
court  judge  found  that  the  evidence  pointed  in  a  different 
direction.   She,  too,  has  been  denied  compensation  for  her 
legal  costs. 

Does  the  appearance  of  justice  require  that  some  sort 
of  compensation  be  awarded  in  cases  like  these?   Can  the 
civil  practice  of  awarding  costs  to  the  successful  party  to 
an  action  be  adapted  to  the  criminal  process,  or  are  there 
different  considerations  in  criminal  trials? 

These  are  questions  that  the  Law  Reform  Commission 
will  be  addressing  in  the  near  future.   Our  examination  of 
the  problem  no  doubt  will  be  aided  significantly  by  using 
the  model  of  civil  procedure  as  a  guide. 
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b )   Disclosure  by  the  Accused 

I  have  already  outlined  the  problems  caused  by  the 
failure  of  the  Crown  to  give  adequate  disclosure  to  the 
accused,  as  an  example  of  how  the  civil  procedure  model  can 
improve  the  criminal  justice  system.   In  the  future,  I 
believe  that  problems  caused  by  the  accused's  failure  to 
give  disclosure  to  the  Crown  also  will  have  to  be  addressed. 

The  civil  model  again  may  be  of  some  assistance.   In 
civil  proceedings,  both  plaintiff  and  defendant  are  entitled 
to  discovery  of  their  opponent's  case.   Should  the  same  be 
true  in  criminal  cases?   Certainly  the  prosecutor  in  a 
criminal  case  is  in  a  stronger  position  than  that  of  most 
plaintiffs  in  a  tort  action.   The  Crown  often  will  be  well 
informed  about  the  accused's  case  prior  to  trial,  as  a 
result  of  police  surveillance  of  the  accused,  and  statements 
made  by  the  accused  and  other  witnesses  to  the  police. 
Nevertheless,  the  failure  of  an  accused  to  give  the  Crown 
early  access  to  reports  of  its  own  experts,  such  as 
psychiatrists,  can  cause  delay  at  the  trial  and  unduly 
prolong  the  cross-examination  of  defence  witnesses.   It  may 
be  that  a  limited  duty  of  disclosure  should  be  imposed  on 
the  accused.   This  is  another  subject  that  the  Law  Reform 
Commission  will  be  studying  in  the  future. 


J40  "Civi 1 i  zing"     Criminal   La\ 


c )   Rules  of  Criminal  Procedure 

Yet  another  aspect  of  criminal  procedure  that  perhaps 
could  benefit  from  the  model  of  civil  procedure  is  the  form 
that  the  law  of  procedure  takes.   Most  of  civil  procedure  is 
contained  in  rules  of  practice,  rather  than  statute.   This 
permits  the  law  of  civil  procedure  to  be  changed  relatively 
quickly  and  easily,  to  keep  pace  with  new  problems  and 
needs.   Criminal  procedure,  however,  is  largely  statutory. 
Despite  the  fact  that  section  438  of  the  Criminal  Code 
permits  every  superior  court  of  criminal  jurisdiction  and 
every  court  of  appeal  to  make  rules  of  court  to  regulate, 
among  other  things,  any  matter  "considered  expedient  to 
attain  the  ends  of  justice  and  carry  into  effect  the 
provisions  of  the  law",  most  of  criminal  procedure  is 
contained  in  the  Code .   As  a  result,  reform  of  the  criminal 
law  is  a  f rustratingly  slow  and  difficult  process. 

In  the  United  States,  however,  criminal  procedure  and 
practice  in  the  District  Courts  is  governed  by  the  Federal 
Rules  of  Criminal  Procedure,  which  are  promulgated  by  the 
Supreme  Court.   The  rules  are  recommended  to  the  Supreme 
Court  by  the  Judicial  Conference  of  the  United  States.   The 
Chief  Justice  of  the  United  States,  as  chairman  of  the 
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conference,  appoints  judges  and  lawyers  to  advisory 
committees  which  keep  the  rules  under  continuous  study,  and 
recommend  changes  and  additions  to  the  rules  to  promote 
simplicity,  fairness,  justice  and  the  elimination  of 
unjustifiable  expense  and  delay.   The  Supreme  Court 
transmits  the  rules  to  Congress  after  promulgation. 
Congress  then  has  the  power  to  make  revisions.     According 
to  Joseph  F.  Spaniol  Jr.,  secretary  to  the  committee  on 
Rules  of  Practice  and  Procedure  of  the  Judicial  Conference, 
the  result  of  this  process  has  been  the  creation  of  "an 
up-to-date  body  of  procedural  rules  generally  viewed  to  be 

among  the  most  significant  accomplishments  of  American 
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jurisprudence . 

I  believe  that  the  possibility  of  putting  most  of  the 
laws  of  Canadian  criminal  procedure  into  a  form  that  permits 
them  to  be  changed  and  improved  with  speed  and  ease  must  be 
given  serious  consideration.   The  rules  of  civil  procedure 
in  the  provinces  and  the  American  Federal  Rules  of  Criminal 
Procedure  should  be  studied  as  possible  models. 

d )   Sexual  Assault 

The  treatment  of  victims  of  sexual  assault  (or  rape) 
provides  another  example  of  how  tort  law  may  be  able  to  help 
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the  criminal  process  to  become  more  fair  and  humane.   Two 
recent  decisions  have  highlighted  the  problem  of  how  the  law 
should  deal  with  reluctant  witnesses.   In  both  cases, 
witnesses  who  refused  to  testify  against  their  alleged 
assailants  were  cited  for  contempt  and  sentenced  to  terms  of 
imprisonment.   One  witness  was  sentenced  to  seven  days  in 
jail  for  contempt  after  she  refused  to  testify  against  two 
men  she  acused  of  raping  her.   In  the  other  case,  a  woman 
was  sentenced  to  three  months  in  jail  for  refusing  to 

testify  against  her  common  law  husband,  who  was  charged  with 
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assault  causing  bodily  harm. 

In  some  ways,  the  tort  approach  offers  a  more 
attractive  way  of  dealing  with  such  conduct  than  a  criminal 
prosecution.   In  a  tort  suit,  the  victim  has  the  choice  of 
whether  she  wants  to  start  proceedings  to  obtain  relief 
against  her  assailant  as  well  as  the  option  of  discontinuing 
the  action  at  any  time.   The  lower  burden  of  proof  means 
that  the  victim's  chances  of  "success"  are  higher.   An  award 
of  damages  also  may  be  a  more  satisfactory  result  for  the 
victim  than  the  imprisonment  of  her  assailant,  especially 
when  punitige  damages  may  be  included. 

The  problem  with  sexual  assault,  however,  is  that  it 
is  the  type  of  conduct  with  which  the  criminal  law  should  be 
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concerned.   Although  compensating  the  victim  is  a  legitimate 
aim  in  such  cases,  so  is  the  protection  of  society.   Crimes 
of  violence  contravene  the  fundamental  social  value  of  the 
integrity  of  the  person,  and  thus  warrant  the  intervention 
of  the  state.   Unfortunately,  this  seems  to  mean  that 
sometimes  the  state's  interest  in  protecting  society  by 
punishing  rapists  may  take  precedence  over  the  victim's  own 
wishes.   Hence,  the  plight  of  the  unfortunate  victim 
witnesses,  that  I  mentioned  earlier,  who  went  to  jail,  while 
their  alleged  assailants  went  free. 

A  better  solution  should  be  found.   Would  it  be 
possible  to  leave  it  to  the  victim  to  decide  whether,  and 
what  type  of  action,  she  wants  to  commence?   This  would 
leave  it  open  to  the  victim  to  initiate  only  a  tort  action, 
only  a  criminal  prosecution  or  to  pursue  both  types  of 
actions  simultaneously  or  in  sequence.   Perhaps  Crown 
Attorneys  and  the  police  could  be  instructed  not  to  lay 
criminal  charges  if  the  witness  is  satisfied  with  pursuing  a 
civil  remedy.   Although  there  will  always  be  serious  cases 
which  warrant  criminal  charges,  regardless  of  the  victim's 
wishes,  it  may  be  that  in  the  future  the  compromise 
suggested  above  could  be  used  at  the  option  of  the  victim  to 
dispose  of  some  cases  which  do  not  pose  as  serious  a  threat 
to  society. 
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V.   CONCLUSION 

Tort  law  and  civil  procedure  thus  have  a  great  deal 
to  offer  the  Canadian  criminal  justice  system  in  the  1980's. 
Importing  into  the  criminal  process  mechanisms  of  civil 
procedure,  such  as  mandatory  discovery  and  pretrial 
conferences,  can  result  in  a  more  flexible,  efficient  and 
fair  justice  system.   Adapting  concepts  of  tort  law  to 
substantive  criminal  law,  or  leaving  tort  law  to  supervise 
conduct  which  until  now  has  been  regarded  as  "criminal", 
also  could  bring  about  greater  rationality  and  humanity  in 
the  criminal  law.   I  believe  that  Canadian  lawyers,  legal 
scholars  and  law  reformers  who  are  serious  about  improving 
our  system  of  criminal  justice  cannot  afford  to  ignore  the 
contribution  that  tort  and  civil  procedure  have  made  and  can 
continue  to  make  to  our  criminal  law  and  procedure. 
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I.    INTRODUCTION 

The  combative  spirit  permeates  every  facet  of 
twentieth  century  life.   We  live  in  a  fractious  and 
conflict-ridden  world.   This  is  abundantly  clear  at  the 
international  level.   Countries  around  the  world  continue  to 
do  battle  over  worthless  strips  of  land/  mainly  because  of 
pride  and"  prestige.   It  seems  to  be  of  little  consequence  to 
their  leaders  that  thousands  of  men  and  women  are  killed  in 
the  process/  that  valuable  property  is  destroyed  and  that 
their  economies  are  irreparably  damaged. 

The  same  is  true  of  economic  activity.   Unions  and 
management  continue  to  fight  over  relatively  insignificant 
issues.   As  a  result/  workers  may  go  out  on  strike  for  an 
extended  period/  throwing  their  members  out  of  work/ 
depleting  union  coffers  and  eliminating  shareholders' 
profits.   When  an  agreement  is  finally  reached/  as  it 
normally  is/  the  money  lost  while  the  strike  continued  is 
never  fully  recouped  by  any  of  the  parties. 

In  our  national  politics/  we  too  often  witness  the 
spectacle  of  political  leaders  engaging  in  battle  largely 
for  its  own  sake:   provinces  confront  the  national 
government;  the  West  fights  the  centre;  Anglophones  struggle 
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against  Francophones;  women  and  men  do  battle;  right  clashes 
with  left;  young  overthrows  old;  Native  challenges 
newcomer.   It  is  a  sorry  state  of  affairs. 

The  media/  of  course*  thrive  on  all  of  this.   They 
send  correspondents  to  the  far  corners  of  the  earth  to 
report  on  the  wars  going  on;  rarely  do  they  send  them  to 
report  about  peaceful  activity.   Journalists,  presumably 
trying  to  reflect  the  tastes  of  the  people  they  serve, 
depict  conflict.   In  this  election  campaign,  the  T.V.  media 
organized  a  debate,  not  a  discussion,  among  the  party 
leaders  and  declared  it  a  success  because  of  the  many  sparks 
that  flew.   Very  few  new  ideas  were  advanced,  not  much 
learning  was  promoted,  our  understanding  of  the  problems  and 
plans  for  their  solution  was  not  enlarged.   The  event  was 
mainly  a  confrontation,  not  a  dialogue  at  all.   It  was  not  a 
clash  of  ideas  which  illuminated  our  thinking,  but  a 
conflict  among  people,  which  clouded  our  thoughts. 

It  is  not  surprising  that  our  legal  system  has  fallen 
prey  to  this  pervasive  spirit  of  combativeness.   The  lawyer 
of  today  is  an  extremely  competitive  individual.   Too  often, 
it  seems  that  his  primary  goal  is  winning  the  case, 
regardless  of  the  cost  to  the  client,  both  financial  and 
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emotional.   Too  often/  it  seems  /  opposing  counsel  is 
considered  an  enemy,  someone  not  to  be  trusted/  nor  «ven  to 
be  spoken  to  in  advance  of  the  trial.   The  surprising  thing 
is  that  too  often  clients  seem  to  like  it  that  way. 

One  of  my  friend  is  a  pretty  good  criminal  lawyer  in 
Toronto.   He  and  another  criminal  lawyer  were  representing 
two  co-accused  in  a  robbery  trial.   The  other  lawyer  was 
brash/  outspoken/  and  contested  every  issue.   He  refused  to 
make  any  admissions  of  fact.   He  objected  to  the  conduct  of 
Crown  counsel  at  every  opportunity.   My  friend's  style  is 
different;  he  is  gentle  and  quiet  but  meticulous.   He  made 
some  admissions  and  disputed  only  those  few  issues  that  were 
important  to  his  defence.   At  the  end  of  the  trial/  the 
accused  represented  by  the  contentious  lawyer  was  convicted/ 
and  the  accused  represented  by  my  friend/  the  conciliatory 
lawyer/  was  acquitted. 

Two  weeks  later/  my  friend  was  in  court  and  saw  his 
former  client/  whom  he  had  helped  get  acquitted/  in  court 
for  a  bail  hearing  having  been  charged  in  the  interim 
again.   Much  to  his  dismay/  his  former  client  was  being 
represented  by  the  combative  lawyer  who  had  lost  the  case 
two  weeks  earlier.   During  the  morning  recess/  the  lawyer 
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asked  his  former  client  why  the  client  had  not  called  upon 
him  to  represent  him  on  the  new  charges.   The  client 
replied:   "You  may  have  gotten  me  off/  but  I  don't  feel  that 
you  put  up  a  very  good  fight." 

Unfortunately/  this  combative  approach  to  the  practice 
of  law  is  just  as  dysfunctional  as  it  is  in  other  arenas. 
Huge  sums  can  be  expended  in  disputing  a  relatively 
insignificant  matter.   The  litigant  may  spend  many  sleepless 
nights,  worrying  about  the  outcome  and  how  he  will  pay  his 
lawyer's  fee  if  he  loses.   Witnesses  lose  time  from  work 
needlessly.   Days  or  weeks  of  court  time  often  are  wasted 
hearing  issues  that  should  be  settled  in  a  few  hours.   This 
serves  no  one.   It  must  change  before  the  21st  century 
arrives. 

It  is  no  wonder  that  some  are  turning  away  from  the 
courts.   One  can  understand  why  others  are  calling  for  the 
removal  of  certain  disputes  from  the  jurisdiction  of  the 
regular  courts.   This  is  not  necessary/  however,  for  the 

court  system  can  and  is  reforming  itself.   It  is  becoming 
more  "user-friendly". 
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The  adversary  syiten  of  dispute  resolution  has  never 
required  that  all  cases  be  disposed  of  by  way  of  trial. 
True  some  disputes  may  have  to  be  fought  out  to  the  bitter 
end  in  courts;  most  however  do  not/  they  can  be  resolved 
with  some  help  if  necessary.   I  agree  entirely  with  the 
observations  of  Chief  Justice  Warren  Burger  of  the  Supreme 
Court  of  the  United  States.   He  recently  told  a  meeting  of 
the  American  Bar  Association  that  he  felt  the  legal  system 
should  move  away  from  total  reliance  on  the  adversary  system 
for  resolving  disputes.   "Our  system"  he  said  "is  too 
painful/  too  destructive/  too  inefficient  for  a  truly 
civilized  people.   To  rely  on  the  adversarial  process  as  the 
principal  means  of  resolving  conflicting  claims  is  a  mistake 
that  must  be  corrected." 

I  believe  that  it  is  time  for  a  new  approach  to  our 
legal  system  that  is  cheaper/  faster/  more  certain  and  more 
just.   We  must  reduce  hostility  within  the  adversary  system, 
and  shift  our  focus  to  cooperation  rather  than 
confrontation.   We  must  stress  the  need  for  mediation,  not 
litigation;  for  compromise/  not  conflict. 

without  abandoning  our  basic  concept  of  the  adversary 
system,  there  are  other  jurisdictions  that  we  can  look  to 
for  guidance.   For  exaiple,  the  Japanese  concept  of 
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adjudication  differs  greatly  from  our  adversary  system.   In 
Japanese  law,  the  parties  to  a  dispute  "seek  to  establish  a 
harmonious  situation  with  which  both  parties  are  neither 
satisfied  nor  dissatisfied;  where  there  is  no  loser  or 
winner"!.   Similarly,  Confucian  views  of  dispute  resolution 
in  traditional  China  treated  disputes  as  "disruptions  of  the 
natural  harmony  which  linked  individual,  group,  society  and 
the  entire  universe"2.   Yielding  to  the  party  opposed  in 
interest  .was  virtuous  because  it  prevented  friction  and 
disharmony.   According  to  a  Chinese  saying,  which  is  not 
irrelevant  in  our  own  society,  entering  a  court  of  justice 
was  like  entering  a  "tiger's  mouth". 

I  recognize  that  there  will  always  be  a  need  for 
trials  to  resolve  important  issues  that  cannot  otherwise  be 
dealt  with.   However,  a  trial  should  be  used  only  in  the 
last  resort:  it  should  be  viewed  as  the  exception,  and 
settlement  as  the  rule.   I  regard  going  to  trial  to  settle  a 
dispute  as  a  failure  of  our  legal  system,  not  a  success.   In 
my  view,  a  legal  system  is  functioning  as  it  should  be  when 
it  produces  a  compromise,  making  a  trial  unnecessary. 

I  believe  Dean  Roscoe  Pound  of  Harvard  Law  School  got 
it  right  when  he  urged  upon  the  legal  world  a  new 
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"ideal  of  cooperation,  rather  than  competitive 
self-assertion...  an  ileal  of  cooperation  towards 
c  iv  il izat ion. " 


I  recognize  that  disagreements/  differences  and 
rivalries  will  always  exist  in  a  free  and  vibrant  society. 
That  is  healthy.   However/  we  must  do  what  we  can  to  reduce 
the  needless  bickering  and  battling  that  pervades  the 
current  system. 

You  may  be  surprised  to  learn  that  this  view  I  am 
espousing  is  not  unanimously  held.   There  are  those  who 
oppose  settlement.   Professor  Owen  Fiss  recently  wrote  an 
article  in  the  Yale  Law  Journal  called  Against  Settlement^, 
93  Yale  L.J.  1093,  in  which  he  wrote: 


"Civil  litigation  is  an  institutional  arrangement  for  using 
state  power  to  bring  a  recalcitrant  reality  closer  to  our 
chosen  ideals.   We  turn  to  the  courts  because  we  need  to/ 
not  because  of  some  quirk  in  our  personalities.   We  train 
our  students  in  the  tougher  arts  so  that  they  may  help 
secure  all  that  the  law  promises/  not  because  we  want  them 
to  become  gladiators  or  because  we  take  a  special  pleasure 
in  comba  t" . 


He  is/  of  course/  correct  in  pointing  out  that 
litigation  is  1 aunched  in  order  to  vindicate  rights,  but 
this  can  be  achieved  just  as  well  by  settling  the  litigation 
on  a  proper  basis.   Those  of  us  working  every  day  in  the 
court  system  know  that  what  clients  (and  lawyers)  call 
"principle"  is  usually/  at  bottom/  really  only  greed/  pride 
or  the  lust  for  revenge. 


«,' 
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II.   NEW  PEOPLE  WITH  NEW  ATTITUDES 

To  start  reducing  the  combative  spirit  in  our  justice 
system,  we  must  attract  and  develop  new  types  of  people  in 
the  system.   Each  participant/  from  the  police  officer,  to 
the  lawyer,  to  the  trial  judge,  must  begin  to  view  his 
primary  function  and  highest  duty  as  promoting  settlement  of 
the  dispute. 

1.   Lawyers 

A  new  kind  of  lawyer  is  required.   This  new  lawyer 
must  advise  his  client  about  his  chances  of  success 
honestly,  assess  the  case  against  him  reasonably,  and  use 
every  effort  to  engage  opposing  counsel  in  a  meaningful 
dialogue  about  the  prospects  of  settlement.   He  must  not  be 
afraid  to  disclose  the  substance  of  his  case  in  the 
interests  of  settlement,  nor  to  seek  help  from  a  judge  if 
settlement  discussions  become  stalemated.   He  should  follow 
the  example  of  Mahatma  Gandhi  when  he  practised  law.   In  his 
autobiography,  Gandhi  describes  what  he  regarded  as  the 
■secret  of  success  as  a  lawyer".   As  a  junior  barrister  in 
South  Africa,  Gandhi  was  assisting  with  a  case  involving  a 
dispute  between  two  merchants.   He  saw,  at  an  early  stage  of 
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of  the  case,  that  if  the  litigation  were  continued)  the 
result  would  be  emotional  and  financial  ruin  for  the  parties 
involved  —  who  were  related  and  who  were  also  allowing  the 
case  to  occupy  virtually  all  of  their  time  and  attention. 

Gandhi  decided  that  it  was  his  duty  to  bring  about  a 
compromise.   An  arbitrator  was  appointed,  and  the  case  was 
settled.   Gandhi  recalls  that  his  "joy  was  boundless": 


I  had  learnt  the  true  practice  of  law.   I  had 
learnt  to  find  out  the  better  aide  of  human 
nature  and  to  enter  men's  hearts.   I  realized 
that  the  true  function  of  a  lawyer  was  to  unite 
parties  riven  asunder.   The  lesson  was  so 
indelibly  burnt  into  me  that  a  large  part  of  my 
time  during  the  twenty  years  of  my  practice  as  a 
lawyer  was  occupied  in  bringing  about  private 
compromises  of  hundreds  of  cases.   I  had  lost 

nothing  thereby  not  even  money/  certainly 

not    my    soul.^ 


The    Canadian   legal    system   needs  more   lawyers   who   think 
like    Gandhi.       I   know   that    we   already   have   some.      T.H. 
Rachlin   of   the    Ontario    Bar    is   a   good   example.       Recently   he 
wrote   a    letter    to    the    Canadian    Bar    Review   in    which   he 
praised    the    pre-trial    conference    for    the    impetus   that    it 
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gives  to  settling  cases.   Mr.  Rachlin  wrote 


It  is  important  that  litigants  have  the  right  to 
a  trial  if  they  wish/  but  that  is  a  right  which 
they  would  rather  not  exercise.   Our  clients 
want  settlements,  not  trials.   The  pre-trial 
conference  is  a  vehicle  by  which  the  court  can 
achieve  that  result,  and  it  is  therefore  a  most 
welcome  addition  to  our  system. 6 


We  need  lawyers  of  this  calibre  in  every  field  of  law, 
including  family  and  criminal  law.   Lawyers  practising 
family  law  must  try  to  bring  their  clients  closer  together, 
rather  than  driving  them  apart  by  making  unreasonable 
demands.   An  acquaintance  of  mine  related  the  unfortunate 
story  of  her  divorce  to  me  a  few  weeks  ago.   She  told  me 
that  she  and  her  husband  never  fought  when  they  were 
married,  they  simply  didn't  communicate  much.   Their 
separation  arrangements  were  satisfactory  to  both  until  they 
went  to  see  lawyers.   After  retaining  counsel,  they  started 
to  fight  over  every  stick  of  furniture,  every  penny  of 
support  money,  and  every  hair  on  their  child's  head.   What 
did  those  lawyers  accomplish  for  their  clients?   Instead  of 
bringing  the  marriage  to  a  speedy  and  amicable  end,  the 
lawyers  exacerbated  hostilities,  and  increased  their  legal 
fees.   This  sort  of  conduct  does  the  legal  profession  and 
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the  justice  system  a  great  disservice. 

To  advocate  settlement  is  not  revolutionary;  it  is  in 

conformity  with  the  Canons  of  Ethics  of  the  Canadian  Bar 

Association.   Canon  2(3)  states: 

Whenever  the  controversy  will  admit  of  a  fair 
adjustment  the  client  should  be  advised  to  avoid 
or  to  end  the  litigation. 

Criminal  lawyers  also  must  strive  to  settle  cases 
wherever  possible.   It  is  true  that  a  lawyer  owes  a  duty  to 
his  client  "fearlessly  to  raise  every  issuer  advance  every 
argument/  and  ask  every  question/  however  distasteful/  which 
he  thinks  will  help  his  client's  case  and  to  endeavour  to 
obtain  for  his  client  the  benefit  of  any  and  every  remedy 
and  defence  which  is  authorized  by  law".7   However/  this 
duty  does  not  mean  that  defence  counsel  must  advance  every 
possible  defence/  no  matter  how  frivolous.   Nor  does  this 
duty  require  defence  counsel  to  take  every  case  to  trial/ 
nor  to  take  every  trial  to  the  highest  court  possible.   A 
lawyer  also  has  a  duty  to  "advise  and  encourage"  his  client 
to  settle  when  his  client's  case  can  be  "fairly  settled".8 

The  "hired  gun"  theory  of  defence  work  is  incompatible 
with  the  settlement  emphasis  that  I  am  advocating.   I  agree 
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that  a  criminal  lawyer  must  try  to  secure  the  beat  possible 
result  for  his  client.   However*  the  best  result  isn't 
always  consistent  with  what  the  client  wants.   A  lawyer  has 
a  duty  to  advise  a  client  that  going  to  trial  isn't  always 
the  wisest  course. 

Good  defence  counsel  will  consider  settlement  in  every 
case.   Sometimes  this  will  mean  persuading  the  Crown  to 
withdraw  the  charge.   Sometimes  it  will  mean  pleading 
guilty*  perhaps  to  a  lesser  charge  or  for  a  reduced 
penalty.   Counsel  should  canvass  all  of  these  options  with 
the  Crown  before  electing  the  option  of  last  resort*  the 
trial.   Even  after  the  trial  option  has  been  selected; 
defence  counsel  must  be  alert  to  settlement  opportunities 
pending  trial  and  verdict. 

Crown  Attorneys  must  also  try  to  promote  settlement  of 
criminal  cases.   They  should  encourage  pleas  of  guilty  by 
providing  full  and  early  disclosure  to  defence  counsel/  and 
by  ensuring  that  the  appropriate  charge  has  been  laid  by  the 
police.   They  must  discourage  defence  counsel  from  taking 
trials  on  relatively  unimportant  matters  to  the  County  and 
Supreme  Courts  by  encouraging  pleas  of  guilty  in  lower 
courts.   They  must  withdraw  charges  when  convicting  the 
accused  would  serve  no  useful  purpose.   In  general,  their 
conduct  should  be  consistent  with  the  traditional  view  of 
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the  Crown's  function/  which  "excludes  any  notion  of  winning 
or  losing". 9   A  prosecutor  should  be  true  to  his  ethical 
duty/  which  is  not  to  seek  to  convict/  but  to  see  that 
justice  is  done  through  a  fair  trial  on  the  merits. 

One  promising  development  in  reducing  the  combative 
spirit  in  the  practice  of  law  is  the  entry  of  so  many  women 
lawyers  into  the  profession.   Now,  while  women  lawyers  can 
certainly  tussle  as  roughly  as  any  male  lawyer/  if 
necessary,  they  seem  to  be  less  caught  up  in  the  macho  ethic 
of  the  male  litigators.   Women  lawyers/  in  my  experience/ 
seem  more  willing  to  co-operate  than  fight.   To  me  this  is  a 
virtue  in  litigation/  although/  I  know  that  some  may 
wrongly  view  it  as  a  vice. 

A  woman  lawyer  I  know  recently  worked  out  a  family 
dispute  settlement  for  a  lump  sum  payment  of  $500/000.   Her 
female  client  was  dissatisfied  and  decided  to  get  a  male 
lawyer/  who  "would  fight  harder  for  her".   Two  years  later/ 
after  much  strife  and  aggravation  the  case  was  settled  for 
$550/000,  but  her  legal  fees  were,  of  course,  $70,000.   The 
wife  ended  up  worse  off  as  a  result  of  all  the  extra 
skirmishing.   So  did  the  husband  but  the  lawyers  did  not. 

In  order  to  foster  this  atmosphere  of  compromise,  we 
must  start  by  changing  the  emphasis  of  our  law  schools.   We 
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must  prepare  law  students  not  only  for  litigation  but  we 
must  also  train  them  to  negotiate/  mediate  and  cooperate. 
According  to  Derek  Bok,  President  of  Harvard  University,  law 
schools  train  students  "more  for  conflict  than  for  the 
gentler  arts  of  reconciliation  and  arbitration".   Bok  is 
critical  of  this  state  of  affairs: 


This  emphasis  is  likely  to  serve  the  profession 
poorly.   In  fact/  lawyers  devote  more  time  to 
negotiating  conflicts  than  they  spend  in  the 
library  or  in  the  courtroom/  and  studies  show 
that  their  bargaining  efforts  accomplish  more 
for  their  clients.   Over  the  next  generation/  I 
predict/  society's  greatest  opportunities  will 
lie  in  tapping  human  inclinations  toward 
collaboration  and  compromise  rather  than 
stirring  our  proclivities  for  competition  and 
rivalry.   If  lawyers  are  not  leaders  in 
marshalling  cooperation  and  designing  mechanisms 
which  allow  it  to  flourish/  they  will  not  be  at 
the  center  of  the  most  creative  social 
experiments  of  our  time.^0 


I  agree  wholeheartedly  with  this  analysis.   We  oust 
begin  to  teach  the  lawyers  and  judges  of  tomorrow  the  value 
of  negotiation  and  cooperation  from  their  first  day  of  law 
school.   They  must  be  taught  that  going  to  trial  isn't  the 
only  way/  nor  is  it  the  best  way  to  resolve  a  dispute. 
Courses  in  mediation  and  negotiation  must  be  offered/  and 
special  classes  on  alternate  ways  of  resolving  disputes  and 
avoiding  litigation  must  be  taught  in  courses  such  as  civil 
procedure/  criminal  procedure/  family  and  administrative 
law.   Many  of  the  better  law  schools  are  already  doing  that 
and/  hopefully/  the  rest  will  follow  suit  swiftly. 
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2.       Judges 

Judges  have  a  key  role  to  play  in  shifting  the  focus 
of  our  system  to  settlement.   We  need  a  new  breed  of  judges 
who  will  make  every  effort  to  settle  cases  before  and  during 
trial.   We  need  judges  with  the  ability  to  see  through  the 
games  that  counsel  often  play,  to  get  to  the  heart  of  the 
dispute.   We  need  judges  with  the  courage  to  tell  counsel 
that  they  are  acting  irresponsibly/  and  the  wisdom  to 
suggest  a  just  resolution  without  trial. 

Although  there  are  some  members  of  the  judiciary  who 
are  uneasy  about  encouraging  litigants  to  settle,  we  already 
have  many  judges  like  this  in  Canada.   Mr.  Justice 
Abraham  H.  Lieff,  of  the  Supreme  Court  of  Ontario/  now 
retired  from  the  Court  but  working  as  a  Family  Law 
Commissioner i  has  helped  to  encourage  settlement  in 
thousands  of  family  cases  in  the  Supreme  Court  of  Ontario. 
According  to  Mr.  Justice  Lieff,  "to  help  a  couple  arbitrate 
its  emotion-fraught  problems  is  an  activity  of  the  highest 
moral  significance".   He  therefore  urges  the  use  of 
pre-trial  conferences  to  promote  settlement: 
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Parties  to  a  family  dispute  are  entitled  to  have 
the  benefit  of  an  early  opportunity  to  settle 
differences.   The  courts  owe  it  to  them  to 
create  a  proper  climate  for  simplification/ 
solution  and  settlement  of  the  disputes.   Family 
disputes  are  fertile  ground  for  conciliation  and 
are  peculiarly  amenable  to  settlement.   At  some 
point  most  couples  and  their  counsel  welcome  the 
opportunity  of  disposing  of  the  issues  without 
further  litigation.   The  pre-trial  conference 
provides  that  opportunity!^. 


Mr.  Justice  Edson  Haines,  also  now  retired  from  our 
court/  assisted  in  the  compromise  of  thousands  of  civil  jury 
cases.   There  were  some  counsel  who  did  not  always  approve 
of  his  seemingly  boundless  enthusiasm  for  settlement/  but  he 
resolved  many  cases  which  would  otherwise  have  required 
lengthy/  expensive  trials/  which  would  have  been  to  no  one's 
advantage. 

Mr.  Chief  Justice  Gregory  T.  Evans/  of  Ontario/  my 
Chief  Justice/  spends  some  of  his  time  travelling  around  the 
province  pre-trying  criminal  cases  and  has  had  astonishing 
success  in  settling  many. 

I  know  that  the  subject  of  "plea  bargaining"/  as  it  is 
called  by  its  opponents/  is  a  controversial  one.   Those  who 
support  the  process  prefer  to  describe  it  as  the  "settlement 
of  criminal  cases".   Everyone  recognizes  the  potential 
dangers  of  the  process.   Authors  have  worried  about  innocent 
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people  being  induced  to  plead  guilty  and  guilty  people  being 
treated  too  leniently.   There  ia  concern  that  it  permits  the 
prosecutor  to  usurp  the  sentencing  function  of  the  court, 
and  that  it  can  result  in  unjustifiable  sentencing 
disparity. 12   There  is  no  doubt  that  the  risks  are  present 
and  must  be  responsibly  addressed. 

However/  given  proper  safeguards/  the  settlement  of 
criminal  cases/  in  my  view,  is  as  worthwhile  and  achievable 
as  the  compromise  of  any  other  type  of  dispute.   In  a  recent 
book/  based  on  an  empirical  study  of  plea  bargaining  in  Peel 
County/  Ontario/  the  author  concluded  that  plea  bargaining 
"had  little  if  any  effect  on  sentencing  and  therefore  could 
have  resulted  in  neither  especially  lenient  dispositions  nor 
disparities  in  sentencing" . 13 

...  plea  bargaining  did  provide  a  procedural 
gain.   More  than  anything  else/  plea  bargaining 
offered  the  accused  through  his  counsel  a  forum 
for  presenting  a  defence  of  the  case  informally 
without  the  need  to  bear  the  costs  (in  money/ 
time  and  emotional  strain)  associated  with 
contesting  trial.   Prom  the  defence  counsel's 
presentation  in  plea  negotiations  two  tangible 
benefits  did  emerge.   First/  he  could  ensure 
that  the  interpretation  of  the  evidence 
reflected  in  the  final  charges  and  the  Crown 
Attorney's  sentencing  recommendation  (if  any) 
would  be  no  worse  than  the  local  norm  for  that 
genre  of  case.   Secondly/  in  some  cases  counsel 
could  also  obtain  the  prosecutor's  agreement  to 
consider  if  not  a  lenient  sentence/  then 
suggesting  a  particular  kind  of  sentence*4. 
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I  believe  that  the  possible  dangers  involved  in  plea 
bargaining  are  far  outweighed  by  its  benefits/  which  include 
greater  certainty  for  the  accused,  lower  cost/  and  a 
speedier  disposition.   The  trial  judge  can  make  inquiries  of 
counsel  and  of  the  accused  to  ensure  that  the  plea  has  been 
entered  voluntarily,  and  that  the  accused  understands  the 
implications  of  his  decision  to  plead  guilty.   Ethical 
counsel  will  not  allow  a  client  who  asserts  his  innocence  to 
plead  guilty. 

It  is  important  to  note  that  the  Law  Society  of  Upper 
Canada  Rules  of  Professional  Conduct  recognize  the  propriety 
of  plea  bargaining.   Commentary  10  to  Rule  8  provides: 

"Where,  following  investigation, 

(a)  a  defence  lawyer  bona  fide  concludes  and 
advises  his  accused  client  that  an 
acquittal  of  the  offence  charged  is 
uncertain  or  unlikely, 

( b)  the  client  is  prepared  to  admit  the 
necessary  factual  and  mental  elements, 

(c)  the  lawyer  fully  advises  the  client  of  the 
implications  and  possible  consequences, 
and  particularly  of  the  detachment  of  the 
court,  and 

(d)  the  client  so  instructs  him, 
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it  is  proper  for  the  lawyer  tentatively  to  agree  with  the 
prosecutor  on  the  entry  of  a  plea  of  guilty  to  the  offence 
charged  or  to  a  lesser  or  included  offence  appropriate  to 
the  admissions/  and  also  on  a  disposition  or  sentence  to  be 
proposed  to  the  court.   The  public  interest  must  not  be 
sacrificed  in  the  pursuit  of  an  apparently  expedient  means 
of  disposing  of  doubtful  cases."   I  agree  that  accused 
persons  should  not  be  induced  to  plead  guilty  simply  to  save 
court  time.   This  does  not  nean(  however*  that  we  shouldn't 
allow  and  encourage  accused  persons  who  are  unlikely  to 
succeed  at  trial  and  are  willing  to  admit  their  guilt  to 
plead  guilty  if  such  a  plea  benefits  them  in  some  way,  while 
incidentally  reducing  the  administrative  burden  on  the 
court.   Such  a  result  may  be  far  more  satisfactory  than  a 
verdict  of  guilty  after  a  lengthy,  costly  and  emotionally 
draining  trial. 


In  order  to  facilitate  settlement,  it  is  helpful  to 
assign  judges  with  specialized  expertise  to  cases  so  that 
they  can  assist  the  parties  to  resolve  the  matter  on  the 
basis  of  their  wide  experience  with  similar  cases.  This  can 
be  done  informally,  and  very  often  is  now,  by  sensitive 
chief  justices. 
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In  the  long  run/  we  roust  study  and  eventually 
establish/  if  warranted/  specialized  or  unified  courts. 
Particularly  in  areas  such  as  family  law,  where  one  dispute 
can  be  the  subject  of  litigation  in  several  different 
courts/  unified  courts  are  advisable.   The  Law  Reform 
Commission  of  Canada  years  ago  urged  the  creation  of  one 
court  with  jurisdiction  over  all  aspects  of  family  law. 
This  would  encourage  settlement  because  all  issues  could  be 
resolved  at  one  time  by  one  judge  cognizant  of  all  facets  of 
the  dispute.   Several  provinces/  including  British  Columbia/ 
already  have  unified  family  courts.   The  rest  of  the 
provinces  should  follow  their  example. 

The  creation  of  specialized  courts/  or  specialized 
branches  of  a  particular  court/  I  believe/  might  be 
particularly  helpful  in  criminal  cases.   I  recognize  the 
constitutional  and  other  difficulties,  but  they  could  be 
resolved  if  we  chose.   To  have  judges/  experienced  in 
criminal  law,  to  oversee  the  progress  of  criminal  cases 
could  ensure  that  the  important  issues  in  the  case  would  be 
fully  appreciated  and  that  the  insignificant  ones  would  also 
be  identified.   A  specialized  criminal  court  might  also 
develop  practices  and  procedures  particularly  appropriate  to 
criminal  matters  which  would  expedite  the  process.   The  Law 
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Reform  Commission  of  Canada  has  begun  to  research  this  area 
to  explore  its  potential  benefits  and  risks  to  our  legal 
system. 

III.   NEW  TOOLS 

Shifting    the    focus    of   our    legal    system    to    cooperation 
rather    than    confrontation    also    requires    the   development   of 
new  tools   to   be    used   by  our    judges/    lawyers   and   courts. 

1.       Pre-trial    Conferences 


One    tool    which    has   been    used    extensively    in    civil    and 
family  matters    in    Ontario    is   the    pre-trial    conference.       The 
pre-trial    conference   did    not   become    a    formal    part   of  civil 
procedure    in    the    Supreme    Court   of    Ontario    until    the 
enactment   of    Rule    244   in    March  of    1978.       Rule    244   permits   a 
judge/    upon    the   application   of   a    party  or   on    its   own  motion/ 
to   convene   a    pre-trial    conference    to   consider   matters    such 
as    the    simplification   of   the    issues/    the    possibility  of 
obtaining    admissions   to    facilitate    the    trial/    estimating    the 
duration   of    the    trial/    and    "any  other   matters   that   may  aid 
in    the   disposition   of    the    action/    cause   or   matter   or   the 
attainment    of    justice".       All    documents    which   may   be   of 
assistance    in    achieving    the    purposes   of   the   conference/    such 
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as  reports  of  experts/  must  be  made  available  to  the  judge. 
Following  the  conference/  a  memorandum  is  prepared  reciting 
the  results  of  the  conference.   The  court  can  make  an  order 
giving  directions  to  the  parties  the  memorandum  and  any 
order  made  binds  the  parties;  although  the  trial  judge  may 
modify  the  order  "as  he  deems  just". 

According  to  Watson/  Borins  and  Williams/  the 
pre-trial  conference  serves  several  purposes: 


In  essence/  the  pre-trial  conference  seeks  to 
shorten  the  trial  time  by  a  clarification  and 
reduction  of  the  issues/  by  limiting  the  number 
of  witnesses/  by  obtaining  admissions  of  fact 
and  of  documents/  and  in  other  ways.   The 
conference  may  seek  to  improve  the  quality  of 
the  trial  by  increasing  the  preparedness  of 
counsel/  by  facilitating  the  avoidance  of 
surprise  and  by  generally  aiding  the  clear 
presentation  of  the  case.   In  addition/  the 
conference  may  obviate  the  necessity  for  a  trial 
by  encouraging  a  settlement  of  the  case^S. 


Its  effectiveness  in  achieving  some  of  these  goals  has 
been  demonstrated  statistically.   Two  years  prior  to  the 
enactment  of  Rule  244/  the  Supreme  Court  of  Ontario 
commenced  using  the  conference  on  an  experimental  basis  in 
an  attempt  to  increase  rates  of  settlement/  increase  the 
productivity  of  the  court/  and  reduce  costs  to  litigants. 
The  results  of  a  relatively  small  sampling  of  cases 
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indicated  that  the  conference  increased  the  percentage  of 
cases  settled  before  trial  by  48%/  and  reduced  the  number  of 
trials  required  to  obtain  a  disposition,  either  by 
settlement  or  judgment/  by  45%*6. 

The  pre-trial  conference  also  has  proved  to  be  an 
extremely  successful  tool  for  encouraging  settlement  of 
family  cases.   During  the  first  ten  months  of  its  use  in 
Toronto/  107  cases  were  disposed  of  after  trial/  whereas 
301  cases  were  settled  as  a  result  of  and  following  a 
pre-trial  eonf erencel?. 

I  believe  that  use  of  the  pre-trial  conference  should 
be  extended  to  other  types  of  litigation/  including 
criminal.   Although  pre-trial  conferences  in  criminal  cases 
are  encouraged  in  many  jurisdictions/  nothing  in  the 
Criminal  Code  makes  resort  to  this  mechanism  mandatory.   The 
proposed  Criminal  Law  Reform  Act/  1984/  Bill  C-19  (first 
reading  February/  7/  1984)  would  change  this.   A  new 
provision  of  the  Code  would  require  a  judge/  in  any  case  to 
be  tried  with  a  jury/  to  order  that  a  pre-trial  conference 
be  held  between  the  accused  or  his  counsel  and  the 
prosecutor/  to  consider  "such  matters  as  will  promote  a  fair 
and  expeditious  trial"  (clause  171).   The  conference  would 
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be  presided  over  by  the  judge  before  whom  an  accused  is  or 

is  to  be  tried.  That  provision  also  would  empower  a  judge/ 

with  the  consent  of  the  prosecutor  and  the  accused/  to  order 

that  a  pre-trial  conference  be  held  with  respect  to  any 

other  case  being  proceeded  with  by  way  of  indictment 
(ibid.) . 

This  aspect  of  Bill  C-19  is  a  significant  step  in  the 
right  direction.   Such  conferences  will  be  valuable  not  only 
for  narrowing  the  issues  to  be  litigated  at  trial  and 
cutting  down  on  the  number  of  witnesses  to  be  called/  but 
also  for  promoting  settlement.   The  intervention  of  a  judge 
often  can  bring  the  positions  taken  by  the  prosecutor  and 
the  accused  closer  together.   Forcing  the  parties  to  sit 
down  to  discuss  the  case  in  a  realistic  fashion  before  an 
impartial  referee  thus  may  result  in  a  more  equitable 
disposition  of  the  case/  perhaps  by  means  of  a  plea  to  a 
lesser  offence/  a  plea  to  the  charge  laid  with  a  hearing 
only  on  the  issue  of  sentence/  or  a  withdrawal  of  the 
charge.   I  hope  that  our  new  Parliament  will  re-consider 
this  Bill  when  it  convenes  in  the  fall. 

2.   Disclosure 

I  have  already  suggested  that  Crown  counsel  should 
voluntarily  provide  full  disclosure  to  the  defence  as  a 
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means  of  encouraging  settlement.   At  the  present  time/  the 
Criminal  Code  does  not  contain  a  general  rule  requiring  a 
Crown  Attorney  to  disclose  to  an  accused  the  nature  of  the 
evidence  that  the  prosecution  intends  to  call  at  the 
preliminary  inquiry  or  trial.   Our  recent  Report  22  on 
Disclosure  by  the  Prosecution  (1984)  proposes  to  change  this 
for  the  better. 

Although  responsible  Crown  counsel  usually  give 
disclosure  to  the  defence  prior  to  trial  ,    the  current 
practice  is  informal  and  discretionary.   Insecure  Crown 
Attorneys  may  not  want  to  disclose  all  of  their  evidence/ 
for  fear  that  defence  counsel  will  use  weaknesses  in  the 
case  to  their  advantage.   Some  defence  counsel  may  not  push 
for  full  disclosure  out  of  laziness  or  incompetence. 

The  result  is  that  many  defence  counsel  make 
uninformed  elections  as  to  the  mode  of  trial  on  their 
clients'  behalf.   Unnecessary  preliminary  inquiries  are 
conducted  at  great  expense,  for  the  sole  purpose  of  getting 
disclosure  of  the  Crown's  evidence.   Numerous  cases  that 
should  have  been  disposed  of  by  withdrawal  of  the  charge  or 
by  guilty  plea  proceed  to  trial.   Witnesses  thus  are 
inconvenienced  needlessly/  and  costs  escalate  unnecessarily. 
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The  benefits  of  a  formal  discovery  system  have  been 
clearly  demonstrated.   In  1975  in  Montreal*  an  experimental 
disclosure  project  was  conducted.   The  project  implemented  a 
two-step  disclosure  stage  in  the  criminal  process  between 
the  accused's  first  appearance  and  the  preliminary  inquiry. 
During  the  first  step,    a  disclosure  session  would  be  held 
between  Crown  and  defence  counsel  at  which  the  prosecutor 
would  disclose  evidence  that  he  intended  to  adduce  at  the 
preliminary  inquiry  or  trial.   At  that  meeting/  counsel  also 
could  discuss  possible  plea  bargains/  admissions/  or  waiver 
of  the  preliminary  inquiry.   Immediately  following  the 
disclosure  meeting/  a  pro  forma  preliminary  inquiry  would  be 
held.   At  this  hearing/  the  justice  of  the  peace  would 
ensure  that  disclosure  had  taken  place/  and  invite  the 
parties  to  limit  the  issues  if  their  intention  was  to 
proceed  to  a  preliminary  inquiry.   The  decisions  of  the 
parties  with  respect  to  cation  to  be  taken  in  the  case  would 
be  noted. 

The  results  of  this  pilot  project  are  powerful. 
26.4%  of  all  cases  were  settled  at  the  disclosure  stage. 
Between  1973  and  1978/  the  number  of  guilty  pleas  at  the 
preliminary  inquiry  stage/  and  just  before  trial/  doubled. 
The  number  of  charges  withdrawn  by  the  prosecution  almost 
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tripled.   In  1976  alone;  the  project  avoided  the  appearance 
of  35/000  witnesses,  witnesses  who  would  have  been  otherwise 
summoned  needlessly. 

I  am  convinced  that  regulating  and  facilitating 
discovery  of  the  Crown's  case  early  in  the  criminal  process 
is  necessary  in  order  to  encourage  settlement/  eliminate 
wasted  court  time/  cut  expense/  and  promote  fairness  to 
accused  and  witnesses  alike.   In  the  Commission's  report  on 
disclosure/  we  recommended  that  the  Criminal  Code  be  amended 
to  require  each  Crown  Attorney  to  disclose  the  evidence  that 
he  intendsto  call  at  the  trial  of  an  accused  charged  with 
an  indictable  offence  at  the  time  or  within  a  few  days  of 
the  accused's  first  court  appearance.   Evidence  that  would 
have  to  be  disclosed  would  include  signed/  sworn  statements 
or  "will  say"  statements  from  witnesses/  copies  of 
statements  made  by  the  accused  to  police  officers/  the 
information/  a  copy  of  the  accused's  criminal  record/  and 
any  information  known  to  the  prosecutor  that  could  help  the 
accused  to  show  his  innocence  or  receive  a  reduced 
sentence.   Should  a  Crown  Attorney  fail  to  comply  with  these 
statutory  requirements/  a  justice  could  make  an  order 
requiring  him  to  comply  and/  at  the  accused's  request/ 
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adjourn  the  putting  of  the  election  as  to  mode  of  trial 
until  the  justice  was  satisfied  that  there  had  been 
compliance. 

A  compulsory  disclosure  regime  in  criminal  cases  thus 
could  bring  about  the  same  improvements  that  result  from 
mandatory  disclosure  in  civil  procedure.   The  number  of 
cases  proceeding  to  trial  should  decrease  and  the  length  of 
trials  should  be  reduced/  as  the  rate  of  out-of-court 
settlements  increases.   This  should  result  in  lower  legal 
costs  and  court  expenses. 

I  believe  that  the  possibility  of  requiring  the 
accused  to  give  disclosure  to  the  Crown  also  must  be 
studied.   The  civil  model  again  may  be  of  some  assistance. 
In  civil  proceedings/  both  plaintiff  and  defendant  are 
entitled  to  discovery  of  their  opponent's  case.   Should  the 
same  be  true  in  criminal  cases?   Certainly  the  prosecutor  in 
a  criminal  case  is  in  a  stronger  position  than  that  of  most 
plaintiffs  in  a  civil  action.   The  Crown  often  will  be  well 
informed  about  the  accused's  case  prior  to  trial/  as  a 
result  of  police  surveillance  of  the  accused/  and  statements 
made  by  the  accused  and  other  witnesses  to  the  police. 
Nevertheless/  the  failure  of  an  accused  to  give  the  Crown 
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early    access    to    reports   of    its   own    experts/    such   as 
psychiatrists,    can    cause    delay   at    the    trial    and    unduly 
prolong    the    cross-examination    of   defence    witnesses.       It    may 
be    that    a    limited    duty   of   disclosure    should    be    imposed    on 
the    accused.       This    is    another    subject    that    the    Law    Reform 
Commission    will    be    studying    in    the    future. 

3.   Technology 

It  may  be    that   new   technological    advances   also   can   be 
used    to    facilitate    settlement   and    expedite    the    trial 
process.       One   way  of    inducing    parties    to    a   criminal    case    to 
settle   or    at   least   narrow   the    issues   is   to   video-tape 
pre-trial    investigative    procedures    such  as   line-ups   and    the 
questioning    of   suspects.       In    the    Law   Reform    Commission's 
Working    Paper   on    Questioning    Suspects   we   recommended    that 
questioning    of   suspects   which  occurs   in    a    police   station  or 
prison    should   be   electronically  recorded   wherever    feasible, 
either   by  audio   or  video-taping.       Such   a    procedure   would 
protect    accused    persons    from   police  misconduct,    reduce    the 
number   of   unwarranted    allegations  of    police  brutality,    and 
reduce    the   number    and    length  of    voir   dires   conducted    to 
determine    whether    a    statement    was   made    voluntarily.       If    a 
picture    truly   is    worth   a    thousand    words,    screening 
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video-taped  confessions  for  defence  counsel  prior  to  trial 
should  induce  more  pleas  of  guilty/  or  at  least  more 
admissions  with  respect  to  the  admissibility  of  statements. 
At  the  present  time/  the  Commission  is  negotiating  with  two 
police  departments  in  an  effort  to  persuade  them  to  use 
video-taping  on  an  experimental  basis. 

Another  way  in  which  video-tape  technology  can  be  used 
to  expedite  the  trial  process  is  by  taping  the  testimony  of 
witnesses  prior  to  trial/  for  screening  at  the  trial.   This 
procedure  could  be  used  both  in  criminal  cases  and  civil 
cases,  where  witnesses  are  sick  or  live  far  from  the  trial 
venue.   It  may  also  be  appropriate  where  the  witness  is  a 
young  child  who  would  be  intimidated  by  testifying  in  a 
courtroom. 

The  new  Rules  of  Civil  Procedure  for  Ontario/  which 
are  to  take  effect  on  January  1/  1985/  recognize  the  value 
of  such  a  procedure.   Rule  36  permits  a  party  to  examine  a 
witness  on  oath  before  trial  for  the  purpose  of  having  his 
testimony  available  to  be  tendered  as  evidence  at  trial/  if 
the  other  party  consents  or  the  court  gives  leave.   In 
exercising  its  discretion  to  make  such  an  order/  the  court 
must  take  into  account  the  following  factors: 
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(a)  the  convenience  of  the  person  whom  the 
party  seeks  to  examine; 

(b)  the  possibility  that  the  person  will  be 
unavailable  to  testify  at  the  trial  by 
reason  of  death/  infirmity  or  sickness; 

(c)  the  possibility  that  the  person  will  be 
beyond  the  jurisdiction  of  the  court  at 
the  time  of  the  trial; 

(d)  the  expense  of  bringing  the  person  to  the 
trial  ; 

(e)  whether  the  witness  ought  to  give  evidence 
in  person  at  the  trial;  and 

( f )  any  other  relevant  consideration. 


If  the  court  permits  such  an  examination/  or  if  the 
other  party  consents/  any  party  may  use  a  transcript/ 
videotape  or  other  recording  of  the  examination  at  trial  as 
the  evidence  of  the  witness/  unless  the  court  orders 
otherwise. 

4.   Codification 

Another  tool  to  foster  settlement  is  the  reformulation 
of  discrete  areas  of  the  law  into  codes.   By  doing  this/  the 
law  can  be  simplified  and  integrated/  making  it  easier  to 
understand  and  apply.   Rules  of  construction  and  statements 
of  principles  are  generally  set  out  in  a  Code/  which  creates 
more  certainty/  something  that  should  reduce  the  need  for 
1 i tigat ion. 


i*2 

3 


382  In   Praise    of   Settlement 


The  Law  Reform  Commission  considers  codification  to  be 
particularly  appropriate  for  the  criminal  law.   Most  of 
Canadian  criminal  law  can  be  found  in  the  present  Criminal 
Code  of  Canada*  which  was  originally  enacted  in  1893.   It 
remained  substantially  unchanged  until  1955/  when  it  was 
reorganized.   Despite  some  redrafting*  the  1955  Code 
remained  very  similar  to  the  1893  Code  in  language  and  basic 
design.  Since  1955,  the  Code  has  been  subjected  to  numerous 
ad  hoc  amendments  dealing  with  such  diverse  topics  as  sexual 
offences/  homicide  and  abortion.   The  result  is  a  Code 
which: 


...  suffers  from  a  lack  of  internal  logic.   The 
sequence  of  its  sections  is  almost  a  matter  of 
chance.   The  Code /  moreover/  does  not  deal 
comprehensively  with  the  general  principles  of 
criminal  law.   On  the  contrary/  the  haphazard 
arrangement  of  those  sections  which  do  deal  with 
general  principles  obscures  more  than  clarifies 
their  inter-relationships. ^ 


During  the  next  few  years  the  Law  Reform  Commission  will  be 
concentrating  most  of  its  efforts  on  creating  a  new  code  of 
substantive  criminal  law  for  Canada  that  is  intelligible  to 
ordinary  Canadians/  responsive  to  their  needs  and  reflective 
of  their  values  as  enshrined  in  the  Charter  of  Rights  and 
Freedoms.   This  new  Code  will  avoid  the  haphazard 
arrangement  of  provisions  which  characterizes  the  present 
Criminal  Code.   The  Commission's  Code  will  be  divided  into  a 
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General  Part/  containing  guiding  principles  and  rules  of 
general  application/  and  a  Special  Part/  containing  rules 
concerning  special  offences. 

The  Commission  has  already  begun  its  work  on  this 
project.   The  first  of  three  planned  drafts  of  a  new  Code  of 
substantive  criminal  law  is  scheduled  to  be  unveiled  in  May 
or  June  of  1985/  the  second  redraft  a  year  later  after  wide 
consultation/  and  the  third  version  should  be  delivered  in 
the  form  of  a  Report  to  Parliament  in  December  1986. 

The  Commission  is  hopeful  that  a  new  Criminal  Code/ 
drafted  by  Canadians/  for  Canadians/  in  a  logical  and 
straightforward  manner/  will  clarify  the  criminal  law  of 
Canada  and  reduce  the  need  to  go  to  trial  and  appeal  to 
determine  important  issues  of  criminal  law  that  are  now 
unclear  and  undecided.   As  you  will  recall/  the  Law  Reform 
Commission  of  Canada  has  already  produced  a  Code  of 
Evidence/  which  was  redrafted  into  Bill  S-33  and/  which  is 
now  being  revised  again.   In  the  near  future/  codification 
of  the  rules  of  criminal  procedure  will  also  be  undertaken. 

5 .   Co  s  t  s 


jg4  In   Praise    of   Set  1 1 ement 


Costs  also  are  an  effective  mechanism  for  encouraging 
parties  to  settle.   At  the  present  time,  costs  are  not 
usually  awarded  in  Criminal  cases.   However;  in  civil  cases 
they  operate  as  an  important  inducement  to  settle.   Under 
the  new  Rules  of  Practice  for  Ontario/  a  party's  failure  to 
accept  an  offer  to  settle  made  at  least  seven  days  before 
the  trial  will  carry  significant  costs  consequences.   After 
the  court  has  determined  all  questions  of  liability  and 
determined  the  relief  to  be  granted/  any  offers  of 
settlement  made  prior  to  trial  will  be  revealed  to  the 
court.   If  the  plaintiff  made  an  offer  to  settle  at  least 
seven  days  before  the  commencement  of  the  trial  which  was 
not  accepted  and  the  plaintiff  obtains  a  judgment  as 
favourable  as  or  more  favourable  than  the  terms  of  the 
offer/  he  will  be  entitled  to  party  and  party  costs  to  the 
date  the  offer  was  served  and  solicitor  and  client  costs 
from  that  date/  unless  the  court  orders  otherwise.   If  a 
defendant  made  an  offer  to  settle  at  least  seven  days  before 
the  trial  which  was  not  accepted/  and  the  plaintiff  obtains 
a  judgment  as  favourable  as  or  less  favourable  than  the 
offer  to  settle/  the  plaintiff  will  be  entitled  to  party  and 
party  costs  to  the  date  the  offer  was  served  and  the 
defendant  will  be  entitled  to  party  and  party  costs  from 
that  date/  unless  the  court  orders  otherwise. 
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These  new  rules  will  encourage  both  parties  to  a  civil 
action  to  make  reasonable  offers  of  settlement  before  the 
eve  of  the  trial/  and  force  them  to  think  twice  before 
refusing  any  such  offer. 

I  believe  that  costs  also  could  be  an  effective  tool 
for  encouraging  settlement  in  criminal  cases.   The 
provisions  of  the  Criminal  Code  dealing  with  costs  are  quite 
limited.   Although  s.  744  of  the  Code  permits  a  summary 
conviction  court  to  order  "such  costs  as  it  considers 
reasonable"  with  respect  to  summary  proceedings  before  it, 
no  general  provision  expressly  permits  a  court  to  make  a 
costs  order  with  respect  to  indictable  offences.   A  person 
charged  with  an  indictable  offence  can  recover  costs  in  only 
two  situations.   Sub-section  529(5)  permits  a  court  to  make 
an  order  for  the  payment  of  costs  resulting  from  the 
necessity  for  adjournment  where  a  court  adjourns  proceedings 
when  an  accused  has  been  misled  or  prejudiced  in  his  defence 
as  a  result  of  a  defect  in  an  indictment.   Section  656 
entitles  "the  person  in  whose  favour  judgment  is  given  in 
proceedings  by  indictment  for  defamatory  libel"  to  recover 
from  the  opposite  party  "costs  in  a  reasonable  amount  to  be 
fixed  by  order  of  the  court".   However,  a  court  of  appeal 
hearing  an  appeal  with  respect  to  an  indictable  offence  is 
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expressly  precluded  by  sub-section  610(3)  of  the  Code  from 
granting  costs  to  the  appellant  or  the  respondent  on  the 
hearing  of  the  appeal  or  on  any  proceedings  preliminary  or 
incidental  thereto. 

Section  438  of  the  Criminal  Code  may,  however,  give 
criminal  courts  the  substantive  right  to  award  costs. 
Sub-section  438(1)  gives  every  superior  court  of  criminal 
jurisdiction  and  every  court  of  appeal  the  power  to  make 
rules  of  court  not  inconsistent  with  the  Code  or  any  other 
federal  statute.   A  court  of  criminal  jurisdiction  also  can 
make  rules  subject  to  the  approval  of  the  Lieutenant 
Governor  in  Council.   Sub-section  438(2)  specifies  the  type 
of  rules  that  can  be  made.   According  to  paragraph 
438(2) (c),  rules  can  be  made  "to  regulate  in  criminal 
matters  the  pleading,  practice  and  procedure  in  the  court 
including  proceedings  with  respect  to  mandamus ,  certiorari , 
habeas  corpus,  prohibition,  bail  and  costs'1  (my  emphasis). 
Although  there  have  been  cases  to  the  contrary,  Robert  Reid 
and  Peter  Burns  have  argued  that  paragraph  438(2) (c)  should 
be  interpreted  as  giving  courts  the  substantive  right  to 
award  costs  in  criminal  cases. 19   If  s.  438  doesn't 
authorize  courts  to  award  costs  and  merely  gives  them  the 
right  to  regulate  costs  already  provided  for  in  the  Code  or 
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any  other  federal  statute/  then  it  may  be  time  for 
legislative  change/  because  the  threat  of  costs  awards  may 
discourage  prosecutors  from  pursuing  frivolous  charges. 
Costs  could  also  be  used  more  to  penalize  litigants  in 
criminal  cases/  who  require  numerous/  unnecessary 
adjournments. 

Utilizing  the  costs  mechanism  against  and  in  favour  of 
counsel  personally  is  more  problematic.   Nevertheless/  we 
must  consider  experimenting  more  with  this  technique  in  the 
years  ahead.   For  example/  one  thing  we  could  probably 
easily  agree  upon  is  that  legal  aid  schemes  should  try  to 
award  a  bonus  to  counsel  who  settles  a  case  early  and 
achieves  a  positive  result  for  the  client  thereby.   Less 
popular  would  be  the  stricter  scrutiny  of  legal  aid  bills 
with  a  view  to  reducing  the  fee  paid  where  wasteful 
procedures  or  needless  work  has  been  done  for  no  apparent 
purpose. 

Courageous  Canadian  judges  are  trying  various  methods 
to  teach  the  legal  profession  about  the  need  to  help  their 
clients  to  settle.   In  Ontario  recently/  in  a  family  law 
case/  a  lawyer  was  denied  his  solicitor-client  costs  from 
his  own  client  because  he  advised  her  against  accepting  what 


388  In   Praise    of   Sett  lenient 


turned    out    to   be   a    reasonable   offer.       After    a    lengthy  trial, 
the    wife    won   less   than    the   offer    that    had   been   made   by  the 
husband    18   months  before.       Since    the   lawyer's   services  did 
not    help   his   client   at    all/    the    taxing   master    (who    has  been 
upheld   once/    though   the   case    is  being    appealed    further) 
denied    the   lawyer    his    fee  of    $22/000   altogether. 

Another  mechanism    for   controlling   behaviour/    one    that 
could   be    used    rarely   and    only  reluctantly/    is   to   award   costs 
against   counsel    personally.       Professor    Neil    Gold/    in    his 
article/    "Itie    Court's    Authority  to    Award    Costs    Against 
Lawyers"/    suggests    just    such   a   course/    in    flagrant  cases, 
based    on    the    House   of    Lords  decision    in    Myers   v.    Elman^l 
He  concludes   his   article    in    this   way: 

...    the   fact   that   lawyers   are  required   to   pay 
costs   in    proper   circumstances   should    affect 
their  conduct.       But   lawyers   are    also   entitled 
to    know,    within   reason/    when    they  may  be    held 
personally  liable   by   the   courts    for   costs.       If 
the   areas  of  liability  are  clarified   and 
defined,    perhaps/    courts   will    lose    their 
reluctance   to   exercise    their    authority  to   order 
costs   against   lawyers.       Properly  employed/ 
costs  orders  made   against    solicitors  can    have 
only  salutory  results   for   our   system 

However/    if   costs   orders   are    to   be   regularly 
employed/    it   will    be   necessary   in   most   cases    for 
courts   to   act   on    their   own   motion.       In   various 
parts  of   the   country/    it   may  be   considered 
ungentlemanly  or    tactically   unsound    to   request    a 
court    to   make    a   costs   order    against   one's 
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"friend".   While  lawyers  must  be  encouraged  to 
keep  their  colleagues  in  check/  the  major 
responsibility  rightly  falls  on  our  courts.   The 
public  interest  in  protecting  clients  and  the 
interests  of  justice  demand  this. 

The  legal  process  is  a  complex  of  dynamic 
interactions.   So  many  personal  and  systemic 
ideals  come  into  contact  with  one  another  in  the 
pursuit  of  just  resolution  of  conflicts  on  their 
merits.   Checks  and  balances  are  necessary.   The 
desire  to  serve  self-interest  may  well  cause 
behaviour  to  fall  short  of  the  mark.   A  fearless 
and  independent  bar  must  be  faced  squarely  by  a 
fearless  and  independent  judiciary/  one  that  is 
prepared  to  exercise  its  authority  to  sanction 
misconduct  and  negligence.   Costs  orders  made 
against  lawyers  could  temper  conduct  to  better 
achieve  truth  and  justice. 


6.   Leave  to  Try  a  Civil  Case 

Another  way  of  encouraging  cooperation  between  counsel 
and  cutting  down  on  the  number  of  frivolous  trials  is  giving 
courts  more  control  over  which  cases  they  hear.   At  the 
present  time/  anyone  who  complies  with  all  the  procedural 
formalities  can  force  a  case  on  to  trial/  no  matter  how 
little  merit  or  importance  it  nay  have.   A  trial  judge 
cannot  now  prevent  such  a  trial  from  proceeding.   As  a 
result  the  court  system  can  be  held  hostage/  for  a  time  at 
least/  by  the  greedy  and  the  stingy/  the  obstinate  and  the 
vengeful/  the  incompetent  and  the  dishonest. 
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We  must  begin  to  consider  more  radical  devices  for 
reducing  the  number  of  cases  that  are  tried  in  superior 
courts,  such  as  requiring  the  leave  of  the  court  to  go  to 
trial.   Leave  would  not  be  granted  unless  the  parties 
satisfied  the  court  that  all  reasonable  efforts  had  been 
made  to  settle  the  case,  and  that  there  was  an  important 
issue  of  fact  or  a  significant  legal  question  involved  in 
the  dispute.   Refusing  leave  to  try  a  case  would  not  deprive 
a  litigant  from  obtaining  a  legal  remedy,  but  the  forum  for 
securing  Lt  might  not  be  a  trial  court.   Perhaps  the  case 
could  be  referred  to  a  court-appointed  arbitrator,  or  to  a 
Master  or  to  a  Commissioner  for  a  speedier  and  less  costly 
resolution.   Perhaps,  instead,  a  time  limit  might  be  placed 
on  the  litigation  rather  than  allowing  it  to  go  on  as  the 
parties  determine,  no  matter  how  long.   In  short,  I  suggest 
that  the  courts  should  try  to  weed  out  the  routine  disputes 
from  the  regular,  full,  judicial  treatment. 

Whether  or  not  Canadians  decide  to  adopt  a  New 
Zealand-type  scheme  for  dealing  with  personal  injury  cases, 
we  should  not  permit  our  courts  to  waste  their  valuable  time 
deciding  whether  a  whiplash  injury  is  worth  $20,000  as  the 
plaintiff's  counsel  insists,  or  $15,000  as  the  defendant's 
counsel  insists.   Nor  should  we  permit  the  squandering  of 
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judicial  resources  in  order  to  determine  whether  the  parties 
should  split  liability  50%-50%,  60%-40%,  or  67%-33%.   It  is 
not  right/  in  my  view,  to  require  a  trial  any  time  some 
avaricious  plaintiff/  advised  by  an  inexperienced  lawyer/ 
believes  his  case  is  worth  $100/000/  when  any  skilled  lawyer 
would  know  it  is  only  worth  $50/000.   Even  though  the 
parties  may  feel  otherwise/  cases  such  as  these  are  just  not 
deserving  of  the  court's  attention.   By  reducing  the  number 
of  such  cases  coming  before  the  courts  in  this  way/  not  only 
will  more  cases  be  settled/  but  in  those  that  are  tried  the 
facts  should  be  presented  better  /  the  law  argued  better/ 
and  the  decisions  should  be  better,  because  the  lawyers  and 
the  judges  would  have  more  time  to  spend  on  them. 

I  recognize  that  this  proposal  conflicts  with  the 
rights  of  litigants  to  have  their  disputes  resolved  by  the 
courts.   I  am  not  suggesting  that  these  litigants  with 
routine  claims  be  denied  access  to  the  system ;  only  that 
court  trials  be  refused  them  or  at  least  delayed.   What 
could  be  done  is  to  divert  these  less  important  disputes  to 
other  legal  officials  for  resolution/  very  much  as  we  hand 
mechanic's  liens  actions  to  Masters/  family  law  matters  to 
Commissioners  and  other  kinds  of  matters  to  referees.   This 
procedure  would  ease  the  workload  of  the  courts/  yet  still 
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allow  the  parties  to  let  off  steam  and  to  get  authoritative 
resolutions  of  their  disputes. 

Even  though  a  full  trial  may  not  be  available  for 
every  civil  litigant/  nothing  need  be  done  to  prevent  an 
action  from  being  initiated.   The  pleadings/  the 
discoveries/  the  motions  and  the  pre-trial  conferences  will 
still  narrow  the  issues/  cool  down  the  parties  and  assist 
the  lawyers  in  reaching  settlements. 

As  a  final  stage/  however/  the  parties  should  be 
required  to  obtain  the  leave  of  the  court  before  they  are 
allowed  to  go  to  trial.   Just  as  the  Supreme  Court  of  Canada 
now  chooses  its  cases/  I  suggest  that  other  courts  should 
select  the  cases  they  will  hear  and  decide.   The  requirement 
of  leave  is  not  unusual/  being  required  in  appeals  from  many 
types  of  matters.   In  other  words/  we  have  already 
recognized  the  principle  that  some  things  are  just  not  worth 
devoting  court  resources  to,  just  because  the  parties  may 
wish  to  do  so  and  just  because  they  are  willing  to  pay  for 
the  privilege.   All  I  am  urging  here  is  that  we  extend  that 
idea. 
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I  can  point  to  one  non-judicial  experiment*  in  which 
hearings  are  limited  in  the  way  I  euggest.   In  Metropolitan 
Toronto  there  ia  a  new  police  complaints  investigation 
system.   The  Commissioner  of  Public  Complaints  oversees  the 
investigation  of  all  citizen  complaints  against  the  police. 
He  tries  to  resolve  them  by  discussion,  negotiation  and 
mediation.   It  is  only  when  all  else  fails  that  the 
Commissioner  schedules  a  public  hearing. 

In  its  last  year  of  operation  there  were 
758  complaints  filed.   After  initial  investigation  and 
discussions/  all  but  74  were  resolved.   In  these  74  cases  a 
hearing  was  requested .   Mediation  and  conciliation  weeded 
out  all  but  6  of  these  complaints,  in  which  cases  hearings 
were  ordered  by  the  Commissioner.   Hence,  controlling 
the  process  meant  that  less  than  1%  of  complaints  reached 
the  hearing  stage  and  they  were  the  disputes  that  needed  a 
trial  for  resolution. 

Perhaps  those  responsible  for  the  court  system  could 
study  the  Metropolitan  Toronto  Police  Complaints  experiment 
to  see  whether  its  methods  can  be  adopted  for  use  in  weeding 
out  trivial  and  routine  issues  from  the  expensive  full  court 
treatment,  to  the  benefit  of  all  the  parties  as  well  as  the 
public  generally. 
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I  do  not  think  this  idea/  even  if  it  has  appeal  in 
civil  cases,  can  be  used  in  criminal  cases.   However,  in 
redoing  our  criminal  code  and  rules  of  criminal  procedure, 
we  must  reassess  the  classification  of  offences  in  order  to 
determine  whether  jury  trials  should  be  so  readily 
available,  whether  preliminary  hearings  and  trials  in  higher 
courts  should  be  so  prevalent.   It  may  be  that,  in 
refashioning  the  code,  more  offences  could  be  allocated  for 
trial  in  provincial  courts  than  now  is  the  case.   The  Law 
Reform  Commission  has  this  issue  under  review  at  this  time. 

IV.   CONCLUSION 

The  combative  spirit  has  created  many  problems  for  our 
legal  system.   It  has  resulted  in  wasted  time  and  wasted 
money.   It  has  filled  the  pockets  of  some  lawyers  at  the 
financial  and  human  expense  of  most  litigants.   In  short,  it 
has  brought  the  administration  of  justice  into  disrepute. 
If  nothing  is  done  to  halt  this  trend,  the  problem  will 
continue  to  grow.   We'll  have  more  trials,  more  delays  and 
more  expense.   We'll  need  more  judges,  more  prosecutors, 
more  court  houses  and  more  jails.   And  yet  we'll  have 
achieved  nothing  positive  in  the  process. 
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I  believe  that  we  have  the  ability  to  halt  this 
trend.   We  can  shift  the  emphasis  of  our  system  to 
cooperation  and  conciliation  by  changing  attitudes  and  by 
developing  new  tools.   We  already  have  some  lawyers  and 
judges  who  believe  that  settlement  is  the  better  way.   What 
we  must  do  now  is  convince  others  of  the  benefits  of 
cooperation. 

Our  court  system  already  has  developed  mechanisms  for 
promoting  settlement/  but  we  must  broaden  the  availability 
of  tools  such  as  pre-trial  conferences/  disclosure/ 
videotaping/  codification/  costs  and  consider  new  ones,  such 
as  the  need  for  leave  to  try  civil  cases.   At  a  more  basic 
level/  we  must  strengthen  those  institutions  underlying  our 
legal  system  which  facilitate  conciliation/  and  adjust  those 
which  do  not. 

Canadians/  by  and  large/  are  a  gentle  people.   We  have 
never  been  ashamed  to  compromise  our  differences.   Our 
entire  history  is  a  story  of  how  a  diverse  people/  unlike  so 
many  others  in  the  world/  has  been  able  to  accommodate  its 
rivalries  peaceably/  without  revolution  or  inordinate  civil 
strife.   There  are  those  who  feel  that  this  avoidance  of 
confrontation/  this  willingness  to  cooperate/  is  weak/  dull 
and  boring;  I  do  not  share  that  view.   To  me,  a  peaceful 


to 
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resolution  of  a  conflict  is  a  glorious  triumph  for  humanity/ 
something  that  is  exciting  to  behold. 

A  person  shows  strength  and  nobility  when,  for  peace, 
he  gives  more  than  the  other  person  may  deserve  or  accepts 
less  than  he  feels  he  is  really  entitled  to.   I  believe  that 
compromise  of  this  sort,  such  generosity  of  spirit,  is  the 
truly  Canadian  way.   If  this  national  character  trait  of 
cooperation  could  permeate,  not  only  the  legal  system,  but 
the  business  and  political  world  it  could  contribute  much  to 
a  better  world. 

Consequently,  I  have  spoken  in  praise  of  settlement. 
I  have  urged  co-operation.   I  have  assailed  needless 
confrontation.   If  we  adopt  that  advice,  I  suggest,  we  will 
have  a  legal  system  which  Canadians  feel  is  friendly,  not 
hostile  to  them.   And  our  court  system  will  be  even  more 
worthy  of  the  magnificent  people  we  are  appointed  to  serve 
than  it  already  is. 
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THE  NEED  FOR  COOPERATION 


C.A.L.T.  Annual  Meeting 
Toronto,  Ontario 


May  28,  1984 


"If  our  laws  are  to  keep  pace  with  the 
new  demands  created  by  our  changing  society 
and  our  new  Constitution,  we  must  strike  a 
better  balance  between  Parliamentary  power 
and  judicial  creativity;  one  which  encourages 
mutual  respect,  trust  and  cooperation.   A  new 
partnership  between  the  bench  and  Parliament, 
bolstered  by  the  support  of  lawyers  and  law 
professors,  must  be  our  goal." 
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Canada  stands  poised  on  the  threshold  of  a  new  era  in 
the  development  of  our  legal  system.   Our  generation  of 
Canadians  has  a  unique  opportunity  to  reshape  our  legal 
culture  to  reflect  our  own  needs  and  values.   Although  it  is 
a  ma]or  factor,  it  is  certainly  not  the  advent  of  the 
Charter  alone  that  has  created  this  stimulus:   it  is, 
rather,  the  fact  that  we  are  now  ready  as  a  nation  to 
rebuild  our  legal  system  in  our  own  image. 

In  the  past  we  have  drawn  much  from  the  United 
Kingdom,  from  France  and  the  United  States,  to  our  great 
profit,  something  I  am  sure  we  shall  continue  to  do.   At 
times,  however,  this  reliance  upon  others  has  affected  our 
legal  system  negatively  in  that  it  may  not  have  sufficiently 
reflected  our  special  conditions.   In  my  view,  our  approach 
to  the  law  should  be  distinctively  Canadian,  mirroring  our 
history,  our  culture,  our  economy,  our  temperament.   For 
example,  one  noble  characteristic  of  Canadians,  I  belive, 
has  been  our  laudable  capacity  to  cooperate  and  to 
compromise.   This  capacity  should  affect  the  kind  of  legal 
system  we  have,  making  it  less  adversarial  in  nature  — 
which  is  something  devoutly  to  be  wished. 

This  discussion  of  the  common  law  in  an  age  of 
statutes,  therefore,  must  be  viewed  in  this  larger  context. 
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We  cannot  intelligently  consider  these  matters  without 
reflecting  upon  the  appropriate  role  of  the  courts  and  the 
legislatures  in  our  time.   Focussing  on  the  players  in  this 
drama,  we  must  ponder  the  proper  function  of  judges  and 
legislators  in  the  last  two  decades  of  this  centruy.   How 
can  we  best  adapt  the  traditions  of  the  common  law  and  our 
attitude  toward  statutory  law  to  better  serve  Canadians? 
How  does  the  great  civilian  tradition  fit  into  all  of  this? 
And  what  role  should  the  Charter  play  in  our  endeavour? 

The  sub]ect  we  are  discussing,  therefore,  is  in 
reality  broader  even  than  the  already  rather  broad  subject 
of  common  law  and  statutes  --  it  involves  the  place  of  the 
common  law  and  statute  law  in  the  entire  Canadian  legal 
system.   We  must  search  for  a  blend,  a  balance,  of  these 
various  ingredients  that  will  give  primacy  to  Parliament 
without  enfeebling  the  judiciary.   I  believe  that  here,  as 
in  all  areas,  cooperation  is  a  better  modus  operandi  than 
confrontation.   In  my  view,  helping  is  better  than  fighting 
in  this  context  as  in  others.   And  so  I  shall  plead  for  a 
new  era  of  trust  between  courts  and  legislatures.   I  will 
ask  for  deeper  thinking  by  judges,  more  profound  research  by 
scholars,  more  human  concern  by  lawyers,  more  restraint  by 
police  and  more  wisdom  from  legislators.   For  without  these 
things,  our  legal  order  may  cease  to  command  respect  and 
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people  will  revert  to  solving  their  problems  by  force  rather 
than  by  reason. 

I.      WHAT  IS  "THE  COMMON  LAW?" 

Before  proceeding  further,  I  should  try  to  define 
what  the  "common  law"  is  in  Canada  in  1984.   What  will 
swiftly  become  clear  to  you  is  that  this  is  no  easy  task. 
The  definition  of  the  common  law  is  something  about  which 
scholars  have  disagreed.   It  is  obvious  to  me  that  the 
definition  may  have  varied  from  time  to  time  and  from  place 
to  place. 

Most  authors  agree  that  the  original  "common  law"  was 
the  creation  of  the  King's  courts  in  London  and  was  based  on 
common  usage  throughout  the  realm,  as  contrasted  with  local 
customs.   In  a  sense,  this  process  can  be  viewed  as  the  King 
of  England  seeking  to  impose  through  his  judges  at  London 
his  view  of  what  the  law  of  England  should  be,  allowing  less 
leeway  to  local  tribunals.   Lord  Scarman  emphasized  custom 
when  he  described  the  common  law  as: 


. . .  customary  law  developed,  modified,  and  sometimes 
fundamentally  redirected  by  the  ]udges  and  the  legal, 
profession  working  through  the  medium  of  the  courts. 
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Pollock  and  Maitland  observed  that  in  the  14th 
century,  the  term  "the  common  law"  was  contrasted  with 
statute  law,  royal  prerogative  and  local  custom,  "in  short 
it  may  be  contrasted  with  whatever  is  particular, 
extraordinary,  special,  with  'specialty'". 

Other  authors,  however,  find  the  term  more  difficult 
to  define.   Levy-Ullmann  has  observed  that: 


. . .  sometimes  the  words  "common  law"  are  used 
broadly,  at  other  times  in  a  more  limited  sense; 
sometimes  they  suggest  the  law  of  the  past,  at  other 
times  the  law  of  the  present;  sometimes  they  are  used 
as  a  technical  term,  at  other  times  more  loosely. 


Blackstone  thought  that  the  term  "common  law"  was 
used  in  two  senses:   a  broad  sense,  and  an  accurate  and 
stricter  sense.   In  the  broad  sense,  common  law  corresponds 
to  the  laws  of  England  which  were  not  originally  set  down  in 
writing,  but  received  their  binding  power  "by  long  and 
immemorial  usage,  and  by  their  universal  reception 
throughout  the  kingdom".   Common  law  in  its  stricter  sense 
means  general  customs  of  the  realm  guiding  the  King's  courts 
of  justice,  as  opposed  to  particular  laws  and  customs 

applicable  only  in  certain  territories  or  to  certain 

4 
persons . 
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Jackson  also  has  defined  the  term  "common  law"  in 
several  alternative  ways: 


The  phrase  'common  law'  may  be  used  to  include 
statute  or  to  exclude  it,  according  to  context;  it 
depends  upon  whether  we  are  thinking  of  the  whole 
body  of  law  administered  by  the  common  law  courts,  or 
of  the  principles  and  rules  that,  rest  entirely  upon 


precedent . 


Landis  has  further  confused  the  picture  by  observing 
that  "much  of  what  is  ordinarily  regarded  as  'common  law' 
finds  its  source  in  legislative  enactment". 


Consider  also  the  place  of  equity  in  all  of  this. 
Originally  equity  evolved  separately  from  the  common  law,  in 
part  as  an  antidote  to  its  developing  harshness.   When  the 
two  systems  were  merged,  however,  at  the  end  of  the  19th 
century,  equity  was  in  many  ways  submerged  in  the  "common 
law",  even  though  in  some  ways  the  distinctions  were 
retained. 

Similarly,  as  the  common  law  spread  throughout  the 
Commonwealth,  it  became  less  common,  in  spite  of  the  efforts 
of  the  Privy  Council  to  maintain  its  hegemony.   Once  appeals 
to  the  Privy  Council  began  to  be  abandoned,  it  was 
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questionable  whether  there  was  any  longer  any  "common  law" 
of  the  Commonwealth. 

Moreover,  how  do  we  explain  the  concept  of  the  common 
law  of  the  United  States?   The  individual  states  each 
adopted  the  English  common  law  as  of  the  date  of  their 
establishment.   However,  each  state's  judges  altered  it  as 
they  wished.   Each  state,  therefore,  now  has  it  own  common 
law,  so  to  speak. 

And  what  of  our  treatment  of  legislation?   When  a 
Court  of  Appeal  decides  that  a  particular  word  or  phrase  in 
a  statute  means  X,  that  becomes  the  law  and  binds  other 
courts  below  in  the  hierarchy.   Is  that  now  part  of  the 
common  law  of  Canada?   Certainly  the  rules  of  interpretation 
of  statutes  are  common  law  rules,  yet  are  the  interpretaions 
themselves  something  else? 

What  of  the  approach  to  the  civil  code  of  Quebec?   My 
understanding  is  that  it  is  not  an  ordinary  statute,  but  a 
special  one,  given  greater  reverence  by  courts.   Although 
individual  decisions  interpreting  provisions  do  not 
technically  bind  lower  courts,  there  is  a  tendency  to  follow 
along  with  "la  jurisprudence".   My  information  is  that  the 
judges  tend  to  interpret  the  Code  broadly,  more  broadly  than 


Statutes    and    the   Common  Law  409 


English-speaking  judges  construe  statutes.   How  should  this 
tradition  fit  into  a  new  Canadian  attitude? 

Now,  of  course,  we  have  the  Charter.   Judges  will  be 
deciding  cases  interpreting  the  meaning  of  its  provisions. 
Will  these  decisions,  which  bind  lower  courts  in  the  usual 
way,  be  considered  part  of  our  "common  law"  (as  Schumiatcher 
apparently  thinks)  or  has  something  else? 

As  far  as  I  know,  no  one  has  ever  attempted  to  define 
what  we  mean  by  the  "common  law  of  Canada" .   Can  we  define 
the  common  law  of  Canada  as  the  customs  of  ancient  England 
as  applied  by  the  King's  courts  in  days  of  old?   If  so,  then 
I  would  agree  that  the  "common  law  is  dead"  and  ready  to  be 
laid  to  rest,  as  one  author  has  recently  contended. 

This  will  not  do  for  us.   In  my  view,  Canadians  want 
and  deserve  better.   And  yet,  to  describe  the  "common  law  of 
Canada"  is  no  easy  task.   I  shall  try,  nevertheless,  to 
offer  my  own  view  of  the  matter,  which  is  based  on  Lord 
Coke's  description  of  the  Common  Law  as  "that  admirable 
system  of  maxims  and  principles".   In  short,  I  favour  an 
integrated  approach  which  embodies  all  that  is  good  in  the 
French,  British  and  Canadian  legal  systems. 
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Any  new  definition  of  the  Canadian  common  law, 
therefore,  should  include  all  the  facets  of  ]udge-made  law, 
whether  based  on  the  pure  case  law  of  old,  whether  it  is 
grounded  in  legislation  and  its  interpretation,  whether  it 
is  the  jurisprudence  of  the  Civil  Code  of  Quebec,  or  whether 
it  is  founded  on  interpretations  of  the  Charter.   Hence,  I 
would  suggest  that  it  would  be  better  if  we  started  to 
consider  the  "Canadian  common  law"  to  include  all  the 
decisions  of  the  Canadian  courts,  whatever  sources  are 
utilized  in  reaching  those  decisions.   All  the  product  of 
the  courts  of  Canada  including  our  basic  legal  traditions 
and  values,  should  be  defined  as  constituting  the  common  law 
of  Canada. 

II.   HISTORIC  ROLE  OF  THE  COURTS  AND  PARLIAMENT 

Many  legal  historians  have  written  of  the  historic 
hostility  between  the  courts  and  Parliament,  and  of  the 
conflict  between  common  law  and  statutes.   From  its 
inception,  the  common  law  played  a  powerful  role  in  the 
development  of  English  law.   Before  statutes  became  a 
significant  source  of  law,  the  judges  of  the  King's  court 
imposed  the  King's  customs,  or  the  common  law,  in  preference 
to  local  custom.   Pollock  and  Maitland  have  observed  that  in 
the  13th  century,  especially  in  matters  of  procedure: 
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...    the  King's  court,  which  is  now  obtaining  a 
thorough  control  over  all  other  courts,  is  apt  to 
treat  its  own  as  the  only  just  rules.   A  heavy  burden 
of  proof  is  cast  upon  those  who  would  apply  other 
rules;  they  must  be  prepared  to  show  not  merely  that 
a  local  tradition  is  in  their  favour,  but  that  this 
tradition  has  borne  fruit  in  actual  practice  and 
governed  the  decisions  of  the  local  courts. 


By  the  end  of  the  14th  century,  statutes  were 
becoming  more  common.   However,  an  opposition  developed 
between  statutes  and  the  common  law,  as  the  former  were 
perceived  by  judges  to  interfere  with  normal  legal 
development.   During  the  17th  century,  the  rivalry  between 
the  common  law  and  statutes  became  more  pronounced.   In 
Bonham ' s  Case  in  1609,  Coke  affirmed  that  in  many  cases 

common  law  could  control  Acts  of  Parliament,  and  sometimes 
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annul  them.    According  to  Jackson,  "as  late  as  Blackstone 

in  the  eighteenth  century  it  was  still  customary  to  suggest 
that  judges  might  disregard  a  statute  that  infringed  a 
natural  or  divine  law  . 


Judicial  resistance  to  legislation  heightened  further 
in  the  first  half  of  the  19th  century.   Landis  observed 
that: 
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The  mechanistic  evolutionary  concepts  of  the 
historical  jurists  required  them  to  oppose  all 
legislation  that  sought  to  tamper  with  the  germinal 
verities  that  they  found  inherent  in  the  common  law. 
Added  to  this  was  the  reaction  naturally  engendered 
in  a  conservative  judiciary  by  the  increasing  popular 
demands  for  reform. 


Eventually,  the  judges  accepted  "the  political  fact 
of  the  dominant  position  of  Parliament".     However,  this 
did  not  end  the  tension  between  the  courts  and  Parliament. 
Even  though  courts  ceased  to  be  able  to  impugn  directly  the 
authority  of  a  statute,  judges  could  use  the  principle  that 
statutes  in  derogation  of  the  common  law  are  to  be  construed 
strictly,  to  limit  the  operation  of  general  provisions  in  a 
statute  and  to  protect  the  jurisdiction  of  common  law 
courts.     As  Plucknett  has  observed: 


The  courts  professed  at  times  to  have  a  great  respect 
for  the  letter  of  the  statutes  and  invented  a  maze  of 
rules  for  their  construction  on  grammatical  lines. 
But  they  did  not  surrender  their  will  absolutely  to 
the  legislator.   There  were  limits,  they  asserted, 
sometimes  defiantly,  but  later  in  veiled  language. 
Until  little  more  than  a  hundred  years  ago  the  courts 
were  able,  overtly  or  covertly,  to  exercise 
considerable  discretion  in  dealing  with  statutes,  and 
it  is  only  in  the  last  two  or  three  generations  that 
they  have  accepted  the  theory  of  their  absolute 
submission  to. the  word  and  the  letter  of  the 
legislature . 
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This  resistance  to  statutory  authority  had  unfortunate 
consequences.   According  to  Corry: 


When  the  judges  cut  down  the  operation  of  general 
expressions,  parliament  had  to  attempt  to  achieve  its 
object  by  specific  enumeration  of  all  that  the 
general  expression  was  meant  to  include.   A  vicious 
circle  was  established,  and  prolixity  became  a  . _ 
pronounced  vice  of  eighteenth-century  statutes. 


To  many  observers,  including  myself,  this  "vicious 
circle"  continues  today,  and  in  fact  has  been  made  more 
pronounced  by  the  proliferation  of  statutes  over  the  past 
few  decades.   This  effect  has  made  itself  evident  not  only 
in  England,  but  also  in  United  States  and  Canada.   The 
problem  in  England  stems  from  as  early  as  the  1830's,  when 
reform  bills  increased  the  number  of  eligible  voters  and 
thus  strengthened  the  role  of  Parliament. 

The  period  of  great  legislative  activity  in  the 
United  States  appears  to  have  begun  at  a  somewhat  later 
stage.   According  to  Horack,  the  shift  in  the  "locus  of 
lawmaking"  from  common  law  to  statutory  enactment  occurred 
in  the  early  20th  century: 
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First,  through  workmen's  compensation  legislation  and 
then  through  the  social  security  programs  the 
relations  of  the  individual  and  the  state  have  been 
materially  altered.   The  regulation  of  business  and 
agriculture  has  received  continued  legislative 
attention,  as  has  labor  legislation  reflecting 
concepts  unknown  at  least  in  the  19th  century 
American  law.   Taxation  has  been  used  as  a  machine 
not  only  for  the  direct  support  of  the  government  but 
also  for  the  furtherance  of  specific  social  and 
economic  objectives. 


The  same  appears  to  hold  true  for  Canada.   The 
twentieth  century  saw  a  shift  from  the  common  law  to 
legislation  as  the  primary  source  of  law.   Here,  too,  we  are 
choking  on  legislative  enactments. 

Unfortunately,  not  all  judges  have  risen  to  the 
challenge  of  legislation.   All  too  often,  courts  continue  to 
thwart  legislative  innovation  by  construing  statutes 
literally.   Too  often  we  see  courts  applying  the  strict 
construction  or  non-derogation  principle. 

In  1908,  Roscoe  Pound  complained  of  the  "excessive 
output  of  legislation  in  all  our  jurisdictions  and  the 

indifference,  if  not  contempt,  with  which  that  output  is 
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regarded  by  courts  and  lawyers".     In  1950,  Horack  lamented 

"the  competition  between  courts  and  legislatures  for 

20 
supremacy".     Landis  has  called  for  "a  decent  respect  for 
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the  legislative  process"  to  strike  "a  more  favorable  balance 
between  legislative  and  judicial  development  of  law". 


Canadian  judges  have  not  escaped  such  criticism. 
According  to  Hutchinson,  the  Canadian  legal  community  has 
refused  to  recognize  the  implications  of  the  shift  from 
common  law  to  legislation  as  the  major  source  of  law: 


In  the  face  of  this  legislative  onslaught,  the  judges 
still  cling  to  the  concept  that  it  is  their 
interpretation  of  the  legislative  words  used  rather 
than  the  words  themselves  that  are  law. 

. . .  The  courts  remain  committed  to  the  defence  of  Our 
Lady  of  the  Common  Law.   They  are  her  knights, 
entrusted  with  the  crucial  mission  of  preserving  her 
reign  against  the  legislative  usurpers. 


Unfortunately,  the  non-derogation  principle  is  being 
used  by  Canadian  courts  as  a  "judicial  device  for  applying 

the  conservative  brake  of  the  common  law  to  the  liberal 
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accelerator  of  legislation".     Legislative  goals  may  thus 

be  retarded  by  the  judiciary,  something  which,  I  believe, 

should  in  general  be  avoided. 

Because  of  this,  it  seems  that  legislators  do  not 
trust  courts  to  give  full  effect  to  their  product.  They 
seek  to  give  more  detailed  instructions  and  to  try  to  reduce 
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judicial  discretion.   Instead  of  succeeding,  however,  this 
only  compounds  the  problem. 

III.   A  NEW  APPROACH:   COOPERATION  NOT  CONFRONTATION 

I  believe  that  the  time  is  ripe  for  redefinition  of 
the  role  of  the  judiciary  in  relation  to  Parliament.   The 
lingering  hostility  between  judges  and  legislators  must  come 
to  an  end.   Judges  must  accept  that  the  age  of  statutes  is 
here  to  stay.   The  old  attitudes  must  give  way  to  a  more 
modern  approach,  one  of  cooperation,  not  confrontation. 

This  does  not  mean  that  the  role  of  the  judiciary 
will  be  diminished.   The  pervasiveness  of  legislation 
touching  almost  every  facet  of  human  life  requires  a 
sensitive  and  responsive  judiciary  to  weave  it  into  the 
fabric  of  the  law.   The  proclamation  of  the  Charter  of 
Rights  has  made  this  task  even  more  important,  by  virtue  of 
the  power  given  to  the  courts  to  strike  down  legislation 
which  infringes  upon  the  rights   and  freedoms  guaranteed 
therein . 

What  I  am  advocating  is  a  new  partnership  between  the 
bench  and  parliament,  bolstered  by  the  support  of  lawyers 
and  law  professors.   Judges  must  strive  to  help  Parliament 
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by  giving  full  effect  to  the  legislative  policy  underlying  a 
statute.   Legislators,  in  turn,  must  ease  the  judge's  task 
of  interpreting  and  applying  statutes,  by  drafting  laws 
which  are  more  comprehensible.   Law  professors  must  support 
this  endeavour  by  researching  and  teaching  more  about 
judicial  process,  statutory  interpretation  and  legal 
reasoning.   Lawyers  must  recognize  their  responsibility  to 
be  more  than  "hired  guns"  by  not  wasting  court  time  and 
their  clients'  money  on  frivolous  arguments  about  the 
meaning  of  legislation. 

a .   New  Role  of  the  Judiciary 

( 1 )   A  Purposive  Approach  to  Statutes 

One  way  of  promoting  this  partnership  is  to  encourage 
judges  to  be  more  responsive  to  the  goals  of  Parliament  when 
construing  legislation.   Judges  must  recognize  that  they 
have  a  duty  to  do  more  than  simply  apply  the  words  of  a 
statute.   They  have  a  responsibility  to  cooperate  with 
Parliament  by  advancing  Parliament's  aims  and  objects,  as 
expressed  in  legislation.   As  Pound  observed: 


...  the  political  occasions  for  judicial  interference 
with  legislation  have  come  to  an  end....   Today,  when 
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it  (the  judiciary)  assumes  to  stand  between  the 
legislature  and  the  public  and  thus  again  to  protect 
the  individual  from  the  state,  it  really  stands 
between  the  public  and  what  the  public  needs  and 
desires,  and  protects  individuals  who  need  no 
protection  against  society  which  does  need  it.... 
Moreover,  courts,  are  less  and  less  competent  to 
formulate  rules  for  new  relations  which  require 
regulation.   They  have  the  experience  of  the  past. 
But  they  do  not  have  the  facts  of  the  present. 


Parliament  has  the  advantage  of  committees  and  open 
debate  to  assist  them  in  the  task  of  legislating.   They  have 
access  to  empirical  data  and  special  interest  groups.   It  is 
high  time  for  judges  to  accept  and  respect  the  wisdom  of  the 
elected  representatives  of  the  community. 

But  how  is  the  goal  to  be  achieved?   Few  judges  would 
admit  to  obstructing  the  will  of  Parliament.   When  faced 
with  the  task  of  interpreting  a  piece  of  legislation,  most 
apply  a  "principle"  or  "presumption"  of  statutory 
interpretation  which,  they  claim,  best  determines  the 
meaning  of  the  statute.   Unfortunately,  these  principles  or 
presumptions  are  of  little  assistance  to  a  litigant,  for 
they  are  used  by  judges  as  means  to  achieve  a  desired  end. 
As  Willis  observed  in  his  classic  article  on  statutory 
interpretation: 
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A  court  invokes  whichever  of  the  rules  produces  a 
result  that  satisfies  its  sense  of  justice  in  the 
case  before  it  ...  In  short,  the  all-important 
practical  question  -  which  of  the  three  approaches 
the  court  will  adopt  in  my  case  -  is  a  question  which 
does  not  admit,  of  an  answer. 


One  way  around  this  difficulty  is  to  get  rid  of 
existing  "rules"  and  "principles"  of  statutory 
interpretation  which  allow  judges  to  ignore  or  circumvent 
Parliament's  goals.   The  "golden"  and  "literal"  rules,  and 
the  "non-derogation"  principle  should  be  discarded.   The 
purposive  approach  should  stand  alone  in  their  place.   That 
approach  would  require  a  judge  construing  a  statute  to 
attempt  to  ascertain  the  policy  behind  or  purpose  of  the 
statute,  and  then  interpret  the  provision  in  question  in  a 
manner  consistent  with  that  purpose. 

The  approach  is  not  a  new  invention.   It  first  found 
expression  in  Heydon ' s  Case,  which  was  decided  in  1584. 
According  to  the  "rule"  in  that  case,  a  judge  interpreting  a 
statute  must  determine  the  common  law  before  the  making  of 
the  Act,  the  mischief  for  which  the  common  law  did  not 
provide  and  the  remedy  chosen  by  Parliament  to  cure  the 
defect.   The  judge  must  then  construe  the  statute  in  a  way 
which  suppresses  the  mischief  and  advances  the  remedy. 
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A  similar  approach  to  statutory  construction  is 
followed  by  Lord  Denning.   He  summarized  his  philosophy  of 
statutory  interpretation  in  Seaford  Court  Estates  Ltd.  v. 
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Asher . 


It  would  certainly  save  the  judges  trouble  if  Acts  of 
Parliament  were  drafted  with  divine  prescience  and 
perfect  clarity.   In  the  absence  of  it,  when  a  defect 
appears  a  judge  cannot  simply  fold  his  hands  and 
blame  the  draftsman.   He  must  set  to  work  on  the 
constructive  task  of  finding  the  intention  of 
Parliament,  and  he  must  do  this  not  only  from  the 
language  of  the  statute,  but  also  from  a 
consideration  of  the  social  conditions  which  gave 
rise  to  it,  and  of  the  mischief  which  it  was  passed 
to  remedy,  and  then  he  must  supplement  the  written 
word  so  as  to  give  'force  and  life'  to  the  intention 
of  the  legislature  ...  A  judge  should  ask  himself  the 
question:   If  the  makers  of  the  Act  had  themselves 
come  across  this  ruck  in  the  texture  of  it,  how  would 
they  have  straightened  it  out?   He  must  then  do  as 
they  would  have  done.   A  judge  must  not  alter  the 
material  of  which  it  is  woven,  but  he  can  and  should 
iron  out  the  creases. 


Lord  Denning  elaborated  upon  this  approach  in  Major 

and  St.  Mellons  Rural  District  Council  v.  Newport 
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Corporation ,    He  stated: 


We  do  not  sit  here  to  pull  the  language  of  Parliament 
and  of  Ministers  to  pieces  and  make  nonsense  of  it 
...  We  sit  here  to  find  out  the  intention  of 
Parliament  and  of  Ministers  and  carry  it  out,  and  we 
do  this  better  by  filling  in  the  gaps  and  making 
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sense  of  the  enactment  than  by  opening  it  up  to 
destructive  analysis. 


I  agree  wholeheartedly  with  Lord  Denning's  approach 

which  requires  judges  to  "use  their  good  sense"  to  construe 
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statutes  in  a  way  which  advances  Parliament's  purpose. 

This  is  also  consistent  with  the  Hart  and  Sacks  method  of 
statutory  interpretation.   According  to  Hart  and  Sacks, 


In  interpreting  a  statute  a  court  should: 

1.  Decide  what  purpose  ought  to  be  attributed  to  the 
statute  and  to  any  subordinate  provision  of  it 
which  may  be  involved;  and  then 

2.  Interpret  the  words  of  a  statute  immediately  in 
question  so  as  to  carry  out  the  purpose  as  best 
it  can,  making  sure,  however,  that  it  does  not 
give  the  words  either  - 

(a)  a  meaning  they  will  not' bear,  or 

(b)  a  meaning  which  would  violate  any 
established  policy  of  clear  statement. 


In  discharging  this  function,  the  court  should 
"respect  the  position  of  the  legislature  as  the  chief 
policy-determining  agency  of  the  society",  subject  only  to 
constitutional  limitations,  and  "be  mindful  of  the 
dependence  of  the  legislature  upon  the  good  faith  and  good 
sense  of  the  agencies  of  authoritative  interpretation. 
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This  is  the  approach  that  I  have  attempted  to  follow 
while  sitting  on  the  bench.   For  example,  in  Pun] a  v. 
Toronto  Transit  Commission,    I  was  called  upon  to  decide 
whether  a  streetcar  is  an  "automobile"  as  defined  in  the 
Insurance  Act.   The  plaintiff  was  seeking  to  recover 
no-fault  insurance  benefits  under  the  Act ,  but  could  recover 
such  benefits  only  if  a  streetcar  fit  the  definition  of 
"automobile".   Section  1  of  the  Act  defined  "automobile"  as 
including  "a  trolley  bus  and  a  self-propelled  vehicle",  but 
excluding  "railway  rolling  stock  that  runs  on  rails".   The 
defendant  conceded  that  a  streetcar  was  a  "self-propelled 
vehicle",  but  claimed  that  it  was  outside  the  definition  of 
automobile  because  it  was  a  "railway  rolling  stock  that  runs 
on  rails" . 

I  construed  the  definition  of  "automobile"  by  looking 
to  the  purpose  of  the  Insurance  Act: 


The  purpose  of  the  Insurance  Act  is  obviously  to 
cover  on  a  no-fault  basis  victims  of  highway 
accidents.   That  is  a  beneficial  social  purpose  and 
the  courts  should  seek  to  further  that  as  much  as 
possible  unless,  of  course,  there  is  a  clear 
statutory  direction  to  the  contrary.   Section  10  of 
the  Interpretation  Act,  R.S.O.  1970  c.  225,  exhorts 
the  Courts  to  adopt  a 

"...  fair,  large  and  liberal  construction  and 
interpretation  as  will  best  ensure  the  attainment  as 
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will  best  ensure  the  attainment  of  the  object  of  the 
Act  according  to  its  true  intent,  meaning  and  spirt." 

In  this  case  to  further  the  goals  of  the  Insurance 
Act  and  to  give  meaning  to  the  Interpretation  Act, 
"automobile",  as  defined  by  the  Insurance  Act,  must 
include  a  streetcar.   If  the  Legislature  meant  to 
exclude  them,  it  should  have  done  so  expressly,  as  it 
did  in  the  Highway  Traffic  Act  and  the  Public 
Vehicles  Act . 

Exempted  from  the  "no-fault"  benefits  are  solely  the 
rolling  stock  of  railways  that  run  on  rails,  which  I 
take  to  mean  locomotives  and  the  ordinary  kind  of 
railway  car  and  not  the  usual  type  of  streetcar.   The 
reason  that  the  former  are  excluded,  is  that  they  run 
on  separate  tracks  away  from  the  rest  of  the  traffic 


The  Court  should  avoid  where  possible  the  anomalous 
result  of  a  person  hit  by  a  bus  being  given  the 
no-fault  benefits  and  the  person  being  hit  by  a 
streetcar  being  denied  them,  except  for  a  clear 
statutory  direction,  which  I  believe  is  absent  in 
this  case. 


Unfortunately,  my  decision  was  overturned  on  appeal 
to  the  Divisional  Court.     That  Court  held  that  a  streetcar 
is  not  a  self-propelled  vehicle,  a  point  which  was  not 
argued  before  me,  and  that  a  streetcar  i_s  railway  rolling 
stock  that  runs  on  wheels  and  thereby  excluded  from  the 
definition  of  "automobile".   Although  the  Divisional  Court 
acknowledged  that  it  was  anomalous  that  trolleybuses  were 
included  within  the  definition  while  streetcars  were  not, 
the  Court  felt  that  this  was  a  matter  "for  legislative,  not 
judicial,  intervention". 
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I  took  a  similar  approach  to  statutory  interpretation 

34 
in  Regina  v.  McMullen .     In  that  case,  I  was  asked  to 

determine  whether  a  computer  print-out  of  a  current  account 

ledger  card  was  a  "copy  of  a  record"  kept  by  a  financial 

institution  within  the  meaning  of  section  29  of  the  Canada 

Evidence  Act.   Section  29  provides  that  a  copy  of  an  entry 

of  a  book  or  record  kept  in  a  financial  institution  shall  be 

received  in  evidence  as  prima  facie  proof  of  the  entry  and 

of  the  transactions  recorded  therein,  so  long  as  certain 

preconditions  are  satisfied. 

I  held,  and  was  upheld  on  appeal,  that  the  computer 
print-out  was  a  copy  of  a  record  kept  by  a  financial 
institution,  within  the  meaning  of  the  Evidence  Act: 


The  purpose  of  this  section,  it  appears,  is  to 
facilitate  the  admission  of  certain  banking  records 
in  order  to  keep  them  in  use  in  the  banks  and  to 
minimize  the  dislocation  of  removing  the  records. 
Apparently,  Parliament  has  felt  over  the  years  that 
banking  records  are  reliable  and  have  treated  them 
with  considerable  respect,  but  this  legislation,  of 
course,  was  enacted  in  the  pre-computer  days.   We  are 
now  in  the  computer  era  and  we  must  decide  whether 
the  print-outs  from  computers  are  to  be  treated  in 
the  same  way  as  the  former  types  of  records  that  were 
kept  in  banks. 

...  I  hold  that  a  computer  print-out  is  a  copy  of  a 
record  kept  by  a  financial  institution.   The  types  of 
records  that  have  been  kept  have  varied  through  the 
ages.   Human  beings  have  used  stone  tablets,  papyrus, 
quill  pen  entries  in  dusty  old  books,  typewritten 
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material  on  paper,  primitive  mechanical  devices  and 
now  sophisticated  electronic  computer  systems.   All, 
however,  serve  the  same  function  of  recording  and 
this  had  been  recognized  by  the  American  authorities 
that  were  cited  to  me.   Parliament  has  indicated  its 
faith  in  the  reliability  of  the  records  of  financial 
institutions  in  whatever  form  they  may  have  been  kept 
through  the  years.   I  conclude,  therefore,  that  the 
language  used  by  Parliament  in  the  Canada  Evidence 
Act  includes  records  kept  in  computers. 

Methods  of  copying  have  also  changed  much  over  the 
years.   At  one  time,  copies  were  done  by  scribes  by 
hand.   Then  printing  was  invented.   Eventually," 
primitive  copying  machines  were  designed.   Now  the 
sophisticated  xeroxing  equipment  can  produce  copies 
that  can  hardly  be  distinguished  from  the  original. 
In  my  view,  a  computer  print-out  is  a  copy  of  what  is 
contained  within  that  computer,  whether  it  be  on  tape 
or  disc,  though  it  is  in  a  different  form  than  the 
original  record.   It  is  merely  a  new  type  of  copy 
made  from  a  new  type  of  record.   Though  the 
technology  changes,  the  underlying  principles  are  the 
same . 


The  search  for  legislative  purpose  should,  however, 
be  an  honest  one.   For  example,  much  confusion  has  been 
created  by  courts  which  cover  up  the  true  reasons  for  their 
decisions.   In  the  field  of  tort  liability  for  breach  of 
statute,  courts  often  declare  that  the  intention  of  the 
legislation  is  being  followed,  when  in  reality  no  such 
intention  can  be  fairly  discerned  from  the  language. 

It  is  a  delicate  balancing  act  for  judges  to  engage 
in  when  they  are  considering  whether  to  incorporate  the 
penal  legislation's  standards  (or  values)  into  a  civil  law 
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dispute.   On  the  whole  the  results  have  not  been  too  bad  in 
the  past,  even  though  the  reasoning  left  much  to  be  desired, 
I  have,  in  the  past,  tried  to  describe  a  better  method  of 
proceeding  which  involves  an  assessment  of  the  underlying 
purpose  and  aim  of  the  penal  statute  to  see  whether  the 
civil  court  should  lend  its  weight  to  its  goals. 

I  will  quote  briefly  from  my  1966  article,  "Tort 
Liability  for  Criminal  Nonfeasance": 


The  courts  have  chosen  to  invoke  penal  legislation  in 
their  deliberations  over  civil  liability  not  as  a 
result  of  the  legislative  intention,  as  suggested  by 
most  of  the  decisions;  rather  they  have  done  so 
because,  after  balancing  the  conflicting  policies 
involved,  the  courts  have  come  to  the  conclusion  that 
it  is  proper  to  do  so.   This  is,  therefore,  an 
operation  in  judicial  inventiveness,  not  in  statutory 
construction.   Our  courts  must  abandon  their  reliance 
upon  intention  and  face  the  problems  squarely.   Just 
because  a  civil  court  adopts  a  standard  established 
in  one  type  of  penal  statute  does  not  mean  that  it 
will  do  so  in  cases  involving  another  kind  of 
criminal  provision.   Similarly,  if  a  civil  court 
rejects  evidence  of  the  contravention  of  a  particular 
enactment,  it  need  not  follow  suit  in  every  case  of 
non-compliance  with  a  penal  provision.   What  the 
courts  must  do,  and  what  tort  scholars  must  help  them 
do,  is  to  study  each  type  of  legislation  separately 
and  decide  whether  it  should  be  relied  upon  in  a 
civil  suit  for  its  breach.   Only  thus  can  we  ever 
fully  explain  the  phenomenon  of  the  tort  action  for 
breach  of  statute. 
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I  am  gratified  to  see  that  the  Supreme  Court  of 

Canada  has  heeded  my  call  for  candour.   In  The  Queen  v. 

3  8 

Saskatchewan  Wheat  Pool,  '  the  Court  was  asked  to  determine 

whether  breach  of  s.  86(c)  of  the  Canada  Grain  Act,  which 
prohibits  a  grain  elevator  operator  from  discharging 
infested  grain,  confers  a  civil  right  of  action  for  damages. 
The  court  held  that  it  did  not  and  refused  to  recognize  a 
nominate  tort  of  statutory  breach.   Mr.  Justice  Dickson 
stated: 


Assuming  that  Parliament  is  competent 

constitutionally  to  provide  that  anyone  injured  by  a 
breach  of  the  Canada  Grain  Act  shall  have  a  remedy  by 
civil  action,  the  fact  is  that  Parliament  has  not 
done  so.   Parliament  has  said  that  an  offender  shall 
suffer  certain  specified  penalties  for  his  statutory 
breach.   We  must  refrain  from  conjecture  as  to 
Parliament's  unexpressed  intent.   The  most  we  can  do 
in  determining  whether  the  breach  shall  have  any 
other  legal  consequences  is  to  examine  what  is 
expressed.   In  professing  to  construe  the  Act  in 
order  to  conclude  whether  Parliament  intended  a 
private  right  of  action,  we  are  likely  to  engage  in  a 
process  which  Glanville  Williams  aptly  described  as 
"looking  for  what  is  not  there"   ( supra,  at  p.  244). 
The  Canada  Grain  Act  does  not  contain  any  express 
provision  for  damages  for  the  holder  of  a  terminal 
elevator  receipt  who  receives  infested  grain  out  of 
an  elevator. 


The  Court  held  that: 
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1.  Civi]  consequences  of  breach  of  statute  should  be 
subsumed  in  the  law  of  negligence. 

2.  The  notion  of  a  nominate  tort  of  statutory  breach 
giving  a  right  to  recovery  merely  on  proof  of 
breach  and  damages  should  be  rejected,  as  should 
the  view  that  unexcused  breach  constitutes 
negligence  per  se  giving  rise  to  absolute 

1 labil ity . 

3.  Proof  of  statutory  breach,  causative  of  damages, 
may  be  evidence  of  negligence. 

4.  The  statutory  formulation  of  the  duty  may  afford 
a  specific,  and  useful  standard  of  reasonable 

conduct . 


This  approach 


...  avoids,  to  a  certain  extent,  the  fictitious  hunt 
for  legislative  intent  to  create  a  civil  cause  of 
action  which  has  been  so  criticized  in  England.   It 
also  avoids  the  inflexible  application  of  the 
legislature's  criminal  standard  of  conduct  to  a  civil 
case . 


Perhaps  more  important  is  the  fact  that  this  solution 
restrains  courts  from  circumventing  or  misconstruing 
Parliament's  purpose.   It  is  consistent  with  a  purposive 
method  of  statutory  interpretation.   The  need  for  mature  and 
deep  reflection  about  the  interrelationship  of  common  law 
and  statute  is  apparent,  as  is  the  need  for  balance  and 
sensitivity . 
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(  ii )   The  Proper  Tools  for  Judges 

If  judges  are  to  join  hands  with  legislators  as 
partners,  they  must  have  the  proper  tools.   How  is  a  judge 
to  advance  to  Parliament's  aims  and  policies  if  he  is  unable 
to  ascertain  them? 

The  general  rule  in  England  and  Canada  since  the  19th 
century  has  been  to  prohibit  judges  from  examining  the 
legislative  history  of  a  piece  of  legislation.   According  to 
P luncknett : 


At  some  time  in  the  middle  of  the  eighteenth  century 
our  courts  came  to  the  curious  conclusion  that  a 
statute  can  only  be  construed  in  the  light  of 
strictly  professional  learning.   It  was  permissible 
to  consider  what  the  law  was  before  the  statute,  what 
"mischief"  the  statute  was  meant  to  remedy,  and  what 
the  statute  actually  said;  it  was  not  permissible  to 
refer  to  the  debates  in  Parliament  for  light  on  what 
the  statute  meant,  nor  to  the  changes  that  were  made 
in  the  original  bill  before  it  became  an  act. 


The  reasons  for  the  rule  are  not  entirely  clear. 
Kilgour  has  identified  political,  legal  and  practical  forces 
giving  rise  to  the  rule.   Political  considerations,  such  as 
the  doctrine  of  Parliamentary  supremacy,  gave  the  rule 
"theoretical  justification".   The  parole  evidence  rule 
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provided  "a  common  law  analogy".   The  fact  that  the 
reporting  of  debates  was  prohibited  made  it  "a  rule  of 
wisdom" . 


...  from  1628  to  1908  the  reporting  of  debates  was 
forbidden.   The  compilation  that  later  came  to  be 
made  was  derived  from  whatever  fragmentary  sources 
could  be  resurrected  and,  for  the  eighteenth  century 
. . .  the  sources  were  mainly  contemporary  periodicals 
such  as  the  one  that  employed  Johnson.   We  can  only 
surmise  as  to  their  accuracy  and  reliability. 
Certainly  Johnson  has  not  left  us  a  very  reassuring 
picture.   Is  it  any  wonder  that  the  courts  were 
loathe  to  admit  or  rely  on  debates  to  furnish 
indications  of  legislative  purpose? 


Kilgour  has  concluded  that  of  the  three  forces  giving 
rise  to  the  rule,  "only  the  practical  considerations  are 

relevant  today,  and  they  dictate  a  policy  of  restraint 

44 
rather  than  rigid  exclusion". 


The  present  law  in  Canada  with  respect  to  the  use  of 
legislative  history  to  construe  statutes  is  not  as  strict  as 
the  law  of  England  in  the  19th  century.   In  1903,  the 
Supreme  Court  of  Canada  upheld  the  general  rule  against 
reference  to  Parliamentary  debates,  but  with  some 
hesitation.   In  Gosselin  v.  The  King,  Chief  Justice 
Tashereau  stated: 
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I  deem  it  expedient,  however,  to  say  a  few  words  upon 
the  question  raised  during  the  argument  of  the 
reference  by  counsel  to  the  debates  in  Parliament  for 
the  purpose  of  construing  any  statute.   Such  a 
reference  has  always  been  refused  by  my  predecessors 
in  this  Court  and,  when  counsel  in  this  case  began  to 
read  from  the  Canadian  Hansard  the  remarks  made  in 
Parliament  when  the  Canada  Evidence  Act  in  question 
was  under  discussion,  I  did  not  feel  justified  in 
departing  from  the  rule  so  laid  down,  though, 
personally,  I  would  not  be  unwilling,  in  cases  of 
abmiguity  in  statutes,  to  concede  that  such  a 
reference  might  sometimes  be  useful  (p.  142). 


Four  years  ago,  the  Ontario  Court  of  Appeal  retreated 
somewhat  further  from  this  general  rule.   In  Stevenson  and 
McLean  v.  R^  the  court  was  called  upon  to  determine  the 
meaning  of  s.  126(b)  of  the  Criminal  Code.   Parliamentary 
debates  filed  with  the  Court  were  examined,  but  not  relied 
upon.   The  Court  stated: 


Undoubtedly  the  great  weight  of  authority  is  against 
the  use  of  parliamentary  debates  as  an  aid  to  the 
interpretation  of  statutes.   However,  we  would  note 
that  Lord  Reid,  although  he  more  than  once  affirmed 
this  general  rule,  suggested  in  Warner  v.  Metro 
Police  Commr. ,  [1969]  2  A.C.  256  at  279,  52  Cr.  App. 
R.  373,  [1968]  2  All  E.R.  356  (H.L.),  that  there 
might  be  some  scope  for  an  exception  "where  examining 
the  proceedings  in  Parliament  would  almost  certainly 
settle  the  matter  immediately  one  way  or  the  other". 
In  the  present  case  the  parliamentary  debates  were 
filed  with  us,  together  with  the  other  appeal  papers, 
without  objection  (although  the  respondent  did  not 
concede  that  they  were  legally  admissible),  and  we 
have  read  them.   It  is  fair  to  say  that  they  fall 
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short  of  showing  that  the  proponent  of  the  bill  in 
question  intended  it  to  be  confined  to  affidavits 
which  "would  be  relied  upon  in  a  judicial, 
administrative  or  business  proceeding"  (appellants' 
statement,  para.  20).   Even  if  Lord  Reid's  suggested 
exception  were  to  be  resorted  to  in  this  case,  the 
debates  do  not  meet  the  standard  enunciated  by  him, 
and  they  are  therefore  of  no  assistance  in  resolving 
the  issue  before  us  (p.  80). 


In  1981,  the  Supreme  Court  of  Canada  departed  even 
further  from  the  general  rule  prohibiting  reference  to 
debates.  -In  Regina  v.  Vasi 1 ,  47  Mr.  Justice  Lamer  referred 
to  Hansard  to  assist  him  in  interpreting  the  meaning  of  the 
phrase  "unlawful  object"  in  s.  212(c)  of  the  Criminal  Code. 
Mr.  Justice  Lamer  stated: 


Reference  to  Hansard  is  not  usually  advisable. 
However,  as  Canada  has,  at  the  time  of  codification, 
subject  to  few  changes,  adopted  the  English  Draft 
Code  of  1878,  it  is  relevant  to  know  whether  Canada 
did  so  in  relation  to  the  various  sections  for  the 
reasons  advanced  by  the  English  Commissioner  or  for 
reasons  of  its  own  (p.  110). 


His  Lordship  then  proceeded  to  examine  the  references 
in  the  House  of  Commons  debates  of  1892  to  the  murder 
provisions  of  the  Criminal  Code. 
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Canadian  courts  thus  are  making  a  slow  retreat  from 
the  rule  that  judges  cannot  refer  to  the  legislative  history 
of  a  statute  when  construing  it.   I  believe  that  it  is  time 
to  break  from  that  rule  completely. 

I  agree  with  advocates  of  the  rule  that  its 
indiscriminate  use  could  have  a  regressive  effect.   Lord 
Hailsham  also  has  argued  in  defence  of  the  rule  from  both  a 
practical  and  constitutional  perspective: 


From  the  practical  point  of  view,  I  do  not  myself  see 
how  the  collective  will  of  Parliament,  as  a  Bill 
plods  its  way  through  both  Houses,  can  be  discerned 
from  individual  speeches  from  different  quarters  at 
different  hours  of  the  day,  saying  different  things 
to  a  shifting  audience  of  varying  size.   From  the 
constitutional  viewpoint,  I  do  not  think  it 
appropriate  with  a  view  to  the  comity  between  the 
different  branches  of  Government,  and  their 
independence  of  each  from  the  other,  that  the  actual 
proceedings  in  Parliament  should  be  the  subject  of 
discussion  (and  thereby  inevitably  criticism)  in  the 
courts  both  from  the  Bench  and  by  counsel .   What  was 
said  by  a  Minister  or  private  member  at  two  o'clock 
in  the  morning  in  the  course  of  a  report  stage  on  a 
hot  June  night  is  more  likely  to  mislead  than 
enlighten,  and  criticism  of  it  by  judges,  which  would 
not  only  be  legitimate  but  necessary  were  it  to  be 
admissible,  would  be  constitutionally  most 
undesirable. 


4J4  Statutes    and    the   Conrnon   Law 


All  of  these  criticisms  could  be  answered  by  a  rule 
which  permits  evidence  of  legislative  history  to  be  admitted 
where  relevant.   The  use  to  be  made  of  the  material  would, 
however,  be  a  question  of  weight.   The  weight  to  be  attached 
to  the  legislative  history  would  depend,  perhaps,  on  factors 
such  as  the  quality  and  length  of  the  debate,  and  the  degree 
of  unanimity  amongst  the  Parliamentarians  about  the  meaning 
of  the  bill.   Lord  Hailsham's  constitutional  argument  simply 
affirms  my  theory  about  the  continuing  hostility  between 
judges  and  Parliament.   I  believe  that  one  way  of 
accomplishing  a  more  meaningful  dialogue  between  Parliament 
and  the  courts  is  to  give  the  courts  greater  access  to 
evidence  of  Parliament  purpose  in  passing  a  bill.   According 
to  Horack,  the  use  of  extrinsic  aids,  such  as  legislative 
histories  and  committee  reports,  in  the  United  States 
federal  courts: 


...  has  had  these  notable  consequences:   (1)  a  marked 
reduction  in  legal  opinio:,  founded  on  the  formal 
rules  of  interpretation,  and  (2)  the  recognition  of 
the  statutory  law  as  a  reliable  source  for  judicial 
opinion.   The  federal  system  discloses  without 
question  the  advantage_of  properly  prepared 
legislative  material. 
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b .   A  More  Sensitive  Parliament 

Encouraging  judges  to  adopt  a  purposive  approach  to 
statutory  interpretation  and  permitting  them  to  refer  to 
legislative  history  is  only  part  of  the  solution. 
Parliament  must  also  be  more  sensitive  in  discharging  its 
duties.   Legislators  must  consider  the  plight  of  judges 
called  upon  to  interpret  and  apply  the  legislation  that  they 
are  passing  and  the  potential  legal  costs  to  litigants. 

( 1 )   Statements  of  Purpose 

Parliament  could  greatly  assist  judges  by  inserting 
in  statutes  a  provision  or  a  preamble  containing  a  statement 
of  purpose,  and  a  section  stating  the  manner  in  which  the 
Act  is  to  be  construed,  where  appropriate.   According  to 
Willis,  application  of  the  rule  in  Heydon ' s  Case  in  the 
present  state  of  the  law  "is  without  doubt  unworkable",  due 
to  the  legislative  history  rule  and  the  mariner  in  which  most 
statutes  are  drafted.   Willis  stated: 


You  cannot  interpret  an  Act  in  the  light  of  its 
policy  without  knowing  what  that  policy  is:   that  you 
cannot  discover  without  referring  to  all  the  events 
which  led  up  to  the  legislation:   but  a  well-settled 
rule  of  law  forbids  reference  to  any  matters 
extrinsic  to  the  written  words  of  the  Act  as  printed. 


U3G  Statutes    and    the   Conwnon   Law 


If  ever  legislatures  take  to  including  in  the  body  of 
their  Acts  a  statement  of  the  purposes  they  have  beer, 
passed  to  effect,  the  "mischief  rule"  will  again  take 
precedence  of  the  "literal  rule". 


The  Law  Reform  Commission  of  Canada  has  heeded 
Willis'  criticism.   The  Commission's  Evidence  Code  contains 
both  a  statement  of  purpose  and  a  principle  of  construction, 
"to  steer  the  courts  away  from  the  technical  and  narrow 
common  law  approach  to  evidence.     Section  1  states  that 
the  purpose  of  the  Code 


...  is  to  establish  rules  of  evidence  to  help  secure 
the  ]ust  determination  of  proceedings,  and  to  that 
end  to  assist  in  the  ascertainment  of  the  facts  in 
issue,  in  the  elimination  of  unjustifiable  expense 
and  delay,  and  in  the  protection  of  other  important 
social  interests. 


According  to  section  2,  the  Code 


.  .  .  shall  be  liberally  construed  to  secure  its 
purpose  and  is  not  subject  to  the  rule  that  statutes 
in  derogation  of  the  common  law  shall  be  strictly 
construed. 


( 11 )   Simple  Drafting  Style 

Another  way  in  which  Parliament  could  assist  judges 
to  interpret  legislation  in  a  manner  consistent  with 
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Parliament's  purpose  is  to  draft  laws  in  a  simple, 
comprehensible  style.   As  Horack  observed,  "only  care  in  the 
preparation  and  drafting  of  the  statutes  will  contribute  to 
the  judicial  use  of  legislative  materials". 

The  Law  Reform  Commission  has  been  advocating  a 
simple  drafting  style  for  the  past  decade.   In  the 
Commission ' s  report  on  evidence,  an  effort  was  made  to 
improve  the  way  the  rules  were  expressed  to  conform  with  the 
view  of  the  Commission  that  laws  should  be  stated  as  simply 
as  possible. 

This  drafting  style  has  been  carried  forward  in  the 
Commission's  work  on  criminal  law,  where  the  problems 
created  by  a  complex  drafting  style  are  particularly  acute. 
The  Commission  has  observed: 


Clearly  our  criminal  law  is  more  complex  and  less 
clear  than  it  might  be  and  this  has  drawbacks.   It 
means  that  the  law  is  not  intelligible  to  the 
ordinary  citizen  to  whom  it  is  addressed.   It  creates 
difficulties  for  jurors  who  must  apply  it.   It  places 
a  heavier  burden  on  judges  who  must  explain  it  to 
them.   It  complicates  life  for  law  enforcers  who  are 
not  legally  trained  but  have  to  have  a  good  grasp  of 
that  law. 
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The  Commission  will  try  to  avoid  these  problems  in 
the  new  code  of  criminal  law  that  it  will  be  drafting  over 
the  next  two  years.   The  Commission  is  seeking  a  drafting 
style  that  is  clear,  concise  and  intelligible,  yet  precise. 
The  Commission  believes  that  a  readily  intelligible  drafting 
style  is  vital  in  criminal  law,  in  view  of  Parliament's 
absolute  duty  to  provide  the  citizen  with  a  fair  and 
complete  warning  of  both  the  prohibition  and  the 
consequences  attached  to  their  violation. 

(ni)   Codification 

Yet  another  way  in  which  Parliament  can  assist  the 
courts  to  execute  their  duties  in  conformity  with 
Parliament's  policies  is  to  codify  different  areas  of  the 
law.   By  codification  I  do  not  mean  a  consolidation  in  one 
statute  of  all  laws  governing  a  particular  type  of  activity. 
A  true  code  is  much  more  than  that.   According  to  Hawland,  a 
code : 


is  a  pre-emptive,  systematic,  and  comprehensive 
enactment  of  a  whole  field  of  law.   It  is  pre-emptive 
in  that  it  displaces  all  other  law  in  its  subject 
area  save  only  that  which  the  code  accepts.   It  is 
systematic  in  that  all  of  its  parts,  arranged  in  an 
orderly  fashion  and  stated  with  a  consistent 
terminology,  form  an  interlocking,  integrated  body, 
revealing  its  own  plan  and  containing  its  own 
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methodology.   It  is  comprehensive  in  that  it  is 
sufficiently  inclusive  and  independent  to  eanble  it 
to  be  administered  in  accordance  with  its  own  basic 
Dolicies  . 


As  I  mentioned  earlier,  the  Law  Reform  Commission  has 
embarked  upon  the  task  of  drafting  a  true  code  of  criminal 
law  for  Canada.   The  Commission  has  a  number  of  objectives 
in  this  regard. 

One  of  our  primary  goals  is  to  create  a  code  of 
criminal  law  that  is  a  comprehensive  expression  of  the  law 
and  sufficiently  clear  to  be  accessible  to  the  general 
public  as  well  as  the  legal  profession.   We  are  also 
attempting  to  create  a  code  that  reflects  the  legal  reality 
of  Canada  and  allows  for  the  adaptation  of  the  law  to  social 
change.   Fulfilling  the  latter  objective  requires  that  the 
code  be  more  responsive  to  social  evolution,  by  setting  out 
the  intentions  of  Parliament  clearly  and  providing  flexible 
guidelines  for  judicial  decisions.   The  code  should  state 
exhaustively  the  aims,  purposes  and  essential  principles  of 
criminal  law,  and  rule  of  general  application.   Rules  of 
interpretation  should  accompany  the  other  provisions  of  the 
code . 

I  believe  that  our  criminal  code  will  offer  many 
advantages  to  the  judiciary.   It  will  include  a  statement  of 
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purpose  and  principles  as  well  as  definite  rules  of 
interpretation.   This  should  assist  judges  in  applying  a 
particular  section  to  a  novel  set  of  circumstances  and 
should  enable  judges  to  apply  the  criminal  law  in  a  manner 
that  is  consistent  with  social  reality  and  with  Parliament's 
purpose . 

c .   Support  From  Lawyers 

Forging  a  new  partnership  between  Parliament  and  the 
courts  will  be  of  little  advantage  to  the  administration  of 
justice,  however,  if  lawyers  do  not  support  it.   There  is 
much  that  lawyers  can  do  to  assist  the  judicial  and 
legislative  process. 

Lawyers  must  endeavour  to  assist  judges  by 
representing  their  clients  in  a  more  objective  manner.   They 
must  encourage  their  clients  to  settle  whenever  it  is 
appropriate.   They  should  try  to  cool  passion,  not  fuel  it. 
Just  as  the  needless  conflict  between  the  courts  and 
Parliament  must  end,  so  must  the  needless  conflict  between 
opposing  parties  stop.   Our  courts  are  too  overburdened,  our 
judges  too  overworked,  and  our  system  too  costly  to  waste 
time  hearing  frivilous  cases  involving  petty  disputes  over 
trivial  matters.   Litigants  should  not  be  burdened  with 
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needless  legal  costs,  nor  with  the  often  destructive  social 
costs  of  the  adversarial  system. 

Yet  another  way  in  which  a  lawyer  can  support  this 
new  partnership  between  Parliament  and  the  bench  is  by 
introducing  evidence  to  support  the  interpretation  of  a 
statute  that  he  is  advancing.   In  Reference  Re 
Anti-Inflation  Act  3  Chief  Justice  Laskm  permitted 
extrinsic  materials,  such  as  government  white  paper,  a  copy 
of  a  speech  given  by  the  Governor  of  the  Bank  of  Canada,  and 
statistics,  to  be  filed  with  the  court,  subject  to  reserve 
by  the  Court  as  to  their  relevancy  and  as  to  their  weight. 
Although  the  materials  addressed  the  constitutional 
characterization  of  the  Act  in  question,  rather  than  its 
construction,  I  see  no  reason  why  counsel  should  not  offer 
such  evidence  in  cases  involving  the  interpretation  of  a 
statute.   If  evidence  demonstrating  the  purpose  of  a  statute 
exists,  the  lawyers  arguing  the  case  should  bring  it  to  the 
court's  attention,  and  leave  it  to  the  court  to  decide 
whether  it  should  consider  it. 

Lastly,  I  believe  that  lawyers  also  have  a  duty  to 
assist  Parliament  with  its  task  of  enacting  legislation. 
Lawyers  should  suggest  reforms  to  the  legislators  and 
advocate  changes  to  proposed  laws  which  they  perceive  to  be 
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defective.   This  has  been  done  through  professional 
organizations,  such  as  the  Canadian  Bar  Association,  and  on 
an  individual  basis,  but  not  nearly  enough.   As  President  of 
the  Law  Reform  Commission,  I  have  witnessed  the  enormous 
impact  that  the  legal  profession  can  have  in  shaping  new 
1  eg  1  si  at  ion . 

d.   Support  From  Law  Teachers 

Landis  has  criticized  the  law  schools  for  not 
affording  the  bench  "better  technical  aids".   According  to 
Landis : 


...  while  the  precedents  of  even  our  nisi  prius 
courts  are  carefully  catalogued,  analyzed  and 
weighed,  no  scientific  concern  is  manifested  over  our 
constantly  accumulating  legislation.   Tests  and 
source-books  thread  their  way.  through  the  welter  of 
our  decisions,  throwing  off  statutes  as  excrescences 
upon  the  body  of  the  law. 


Law  teachers  thus  have  a  crucial  role  in  bringing 
about  this  new  partnership.   They  must  begin  to  teach  the 
lawyers,  judges  and  legislators  of  tomorrow  about  the 
benefits  of  cooperation  between  Parliament  and  the  bench. 
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Law  teachers  also  have  a  duty  to  promote  better 
dialogue  between  Parliament  and  the  judiciary,  by  writing 
more  about  the  functions  of  each,  and  their 

interrelationship.   Courses  on  statutory  interpretation  and 
judicial  process  must  become  the  rule  rather  than  the 
exception.   "Deep  thinking"  about  the  role  of  courts  in  each 
particular  field  of  law  must  be  accelerated.   As  we  move 
toward  a  more  "scholarly  discipline  of  law,"  these  issues 
must  occupy  us  more.   The  British  and  the  Americans  have 
long  struggled  over  these  matters,  but  we  Canadians  are  only 
beginning.   I  believe  that  it  is  time  that  we  developed  our 
own  ideas  about  these  issues,  in  accordance  with  the  needs 
and  realities  of  the  Canadian  legal  system  of  the  1980 's  and 
beyond. 

IV.   CONCLUSION 

The  existing  hostility  between  Parliament  and  the 
bench,  between  common  law  and  statutes,  is  hopelessly  out  of 
step  with  twentieth  century  Canadian  society-   We  are  living 
in  a  time  of  rapid  social  change.   Now,  more  than  ever, 
Canadians  need  and  deserve  a  legal  system  that  can  respond 
to  new  problems  quickly  and  efficiently. 
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I  believe  that  it  is  time  for  us  to  develop  our  own 
distinctly  Canadian  approach  to  the  proper  function  of 
judges  and  legislators,  our  own  "Canadian  common  law".   For 
too  long  courts  have  relied  on  centuries  old  principles  of 
statutory  interpretation  based  on  dated  English  theories, 
limiting  the  scope  of  legislative  purpose.   Parliament  has 
aggravated  this  hositility  by  passing  statutes  which  are 
unduly  technical  and  difficult  to  understand. 

Surely  we  must  put  an  end  to  this  long-standing 
conflict  between  our  judges  and  our  legislatiors .   If  our 
laws  are  to  keep  pace  with  the  new  demands  created  by  our 
changing  society  and  our  new  Constitution,  we  must  strike  a 
better  balance  between  Parliamentary  power  and  judicial 
creativity:   one  which  encourages  mutual  respect,  trust  and 
cooperation.   A  new  partnership  between  the  bench  and 
Parliament,  bolstered  by  the  support  of  lawyers  and  law 
professors,  must  be  our  goal. 

This  will  require  judges  to  accept  that  we  are  in  the 
age  of  statutes.   Judges  must  strive  to  help  Parliament  by 
giving  full  effect  to  the  legislative  policy  underlying  a 
statute.   This  does  not  mean  that  our  courts  should  be 
hesitant  to  strike  down  legislation  which  violates  the 
rights  and  freedoms  guaranteed  by  our  new  Charter .   Rather, 
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it  requires  our  courts,  when  construing  any  statute,  to  try 
to  ascertain  Parliament's  purpose  in  passing  the  Act.   If, 
upon  a  purposive  construction  of  a  statute,  a  provision  is 
found  to  violate  the  Charter,  it  should  be  struck  down.   The 
same  purposive  approach  should  be  used  by  judges  in  any  case 
requiring  them  to  interpret  legislation. 

Parliament  must  also  show  respect  for  the  judiciary 
by  making  the  task  of  construing  legislation  easier  for 
judges.   Parliament  must  try  to  make  clear  its  purpose  in 
passing  a  piece  of  legislation,  by  drafting  in  a  more  simple 
style,  including  statements  of  purpose,  and  codifying 
discrete  areas  of  the  law,  where  appropriate. 

Fostering  this  new  partnership  will  require  support 
and  encouragement  from  all  participants  in  the  judicial 
system.   Lawyers  must  try  to  make  the  judge's  task  easier  by 
presenting  cases  more  objectively.   They  must  assist 
Parliament  with  its  task  of  enacting  legislation  by  advising 
legislators  of  the  need  to  reform  defective  laws.   Law 
teachers  must  try  to  promote  dialogue  between  our  judges  and 
our  legislators,  and  teach  the  benefits  of  cooperation. 
Even  members  of  the  media  can  help,  by  providing  accurate 
reports  of  Parliamentary  and  judicial  proceedings,  rather 
than  concentrating  on  sensational  accounts  of  the  worst 
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aspects  of  our  system.   Instead  of  stressing  conflict, 
sometimes  we  should  read  about  harmony  in  the  legal  system. 

Only  with  cooperation  between  the  bench  and 
Parliament,  supported  by  lawyers,  academics  and  others,  can 
an  new  era  in  the  development  of  the  Canadian  legal  system 
begin.   I  believe  that  we  have  the  tools  and  the  ability  to 
lay  the  foundation  for  this  new  era.   Cooperation,  not 
confrontation,  should  be  our  guiding  principle.   Let  us  get 
to  work. 
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"Our  revised  Code  will  mark  the  beginning 
of  a  new  era  and  a  new  approach  to  Canadian 
criminal  law.   The  Code  we  are  drafting  is 
not  a  radical  or  revolutionary  one.   In  sub- 
stance, it  will  be  the  same  as  the  present 
Code;  but  it  will  be  modern,  clear  and 
coherent,  reflecting  the  fundamental  values 
of  humanity,  freedom  and  justice  inherent  in 
Canadian  society." 


*  Later  published  in  Crime,  Justice  &  Codification, 
a  book  of  essays  in  memory  of  Jacques  Fortin. 
P.  Fitzgerald  (Ed.)  Carswell,  1986. 
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Next  autumn  will  mark  a  historic  time  for  the  Law 
Reform  Commi ssion  of  Canada.   At  this  time  the  Commission  will 
present  a  first  draft  of  our  new  Canadian  Criminal  Code  to  a 
group  of  eminent  jurists,  distinguished  defense  lawyers,  chiefs 
of  police  and  legal  scholars  for  their  comments.   This  draft 
Code  will  represent  the  culmination  of  1c   years  of  philosophical 
probing,  researching,  thinking,  debating,  writing,  consulting 
and  publishing  on  numerous  criminal  law  subjects.   It  will,  we 
hope,  mark  the  beginning  of  a  new  era  in  which  Canadians  will  be 
governed  by  a  Code  made  totally  in  Canada,  by  Canadians  and  for 
Canadians. 

Although  my  role  in  the  process  has  only  been  active 
for  the  last  two  years,  I  am  particularly  proud  of  the 
Commission's  achievement.   In  1966,  almost  20  years  ago,  when  I 
was  a  young  lav.'  professor,  I  wrote  an  article  for  the  Canadian 
Bar  Journal  called  "The  Challenge  of  Law  Reform".    In  this 
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article  1    stated:      "Law  has  become  more  complex,  its 
procedures  have  begun  to  resemble  quaint  relics  of  a  bygone  age 
and  its  content  has  failed  to  mirror  the  values  of  the  new 
society."     The  most  important  challenge  facing  the  law  is  the 
need  to  make  its  content  reflect  the  collective  sense  of 
justice  of  today's  Canadians."    The  challenge  of  lav;  reform 
today  is  to  create  the  machinery  whereby  the  law  can  be  studied 
and  revised  if  necessary.   Law  reform  commissions ...  should  be 
established  to  undertake  the  major  responsibility  for  this 
task. "A 


In  1970,  after  further  encouragement  from  the  Canadian 
Bar  Association  and  some  private  member  bills  presented  by 
Progressive  Conservative  members  of  Parliament,  the  then 
Minister  of  Justice,  the  Honourable  John  Turner,  presented  a 
Bill  to  Parliament  which  established  the  Law  Reform  Commission 
of  Canada.   The  statute  outlined  the  mandate  of  the  Commission: 
"to  study  and  keep  under  review  on  a  continuing  and  systematic 
basis  the  statutes  and  other  laws  comprising  the  laws  of  Canada 
with  a  view  to  making  recommendations  for  their  improvement, 
modernization,  and  reform,  including  without  limiting  the 
generality...  the  removal  of  anachronisms,  and  anomalies  in  the 
lav:;  ...the  elimination  of  obsolete  laws;  and  the  development  of 
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nev:  approaches  to  and  new  concepts  of  the  law  in  keeping  with 
and  responsive  to  the  changing  needs  of  modern  Canadian  society 
and  of  individual  members  of  that  society." 


In  1983,  when  I  arrived  at  the  Commission  to  become 
its  fourth  President,  I  marvelled  at  the  workings  of  fate  to 
find  myself  heading  up  the  very  institution  whose  formation  I 
had  earlier  advocated.   I  was  impressed  by  the  enormous  amount 
of  work,  both  published  and  unpublished  that  the  Commission  had 
produced  in  its  short  existence.   However,  what  I  found  most 
exciting  was  to  discover  that  Patrick  Fitzgerald  and  the  late 
Jacques  Fortin,  the  key  researchers  of  the  Commission,  were 
getting  ready  to  prepare  a  uniquely  Canadian  Criminal  Code  which 
was  to  be  comprehensive,  logical,  contemporary,  restrained  and 
simple. 

Before  describing  this  new  Code  -  its  style,  content 
and  underlying  philosophy,  -  I  would  like  to  say  a  few  words 
about  the  history  of  codifying  penal  law  in  western  common  law 
jurisdictions,  with  some  specific  details  of  the  history  of 
codification  in  Canada. 

The  history  of  the  codification  of  penal  law  as  we 
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know  it  loaay  begins  in  19th  century  England.    At  the  close  of 
the  16th  century  criminal  law  in  England  was  a  bottomless  pit  of 
complex  case  law,  petty,  anachronistic  offences  and  harsh 
punishments.   The  administration  of  justice  was  devoid  of  any 
principled,  systematic,  disciplined  order  or  underlying  social 
policy.    Out  of  this  chaos  there  grew  a  strong  reformist 
reaction.   One  of  the  outstanding  leaders  of  this  reformist 
movement  was  Jeremy  Bentham,  the  English  utilitarian 
philosopher,  economist  and  theoretical  jurist.   Bentham,  who 
coined  the  word  "codification",  is  considered  by  legal 
historians  to  be  the  "intellectual  father  of  codification 
generally  and  penal  codification  in  particular."    He  wrote  and 
argued  extensively  in  favour  of  a  comprehensive  codification  and 
reform  of  English  law  based  on  utilitarian  principles.    His 
ideal  code  was  not  only  concerned  with  rationalizing  law  into  an 
orderly  system  of  principles  and  rules,  but  was  also  very  much 
concerned  with  style.   One  of  his  chief  goals  for  codification 
was  "to  set  forth  the  whole  of  the  penal  law  with  such 

simplicity  and  clarity  that  the  average  citizen  would  be  able  to 

q 
understand  it  and  the  average  judge  would  be  unable  not  to". 

On  the  substantive  side  he  argued  that  crime  should  be 

suppressed  with  the  "smallest  possible  infliction  of  suffering", 

and  that  truth  should  be  ascertained  at  the  "smallest  possible 
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c.  s*.  l  :  t_m-_  and  money. 


Although  Benthan  never  produced  a  criminal  code 
himself,  he  hod  a  strong  influence  on  the  codes  written  by  a 
number  of  19th,  as  well  as  2Cth,  century  jurists.   Thomas 
Babmgtcn  Kacaulay's  Indian  Penal  Code,  drafted  in  1837  and 
enacted  in  1660,  was  very  much  rooted  in  Bentham's  utilitarian 
philosophy  and  his  penchant  for  simplicity  and  clarity  in 
style.'    James  Fitzjames  Stephen,  another  leacmg  19th  cencury 
jurist,  commented  on  Macaulay's  code  saying  that  "until  I  had 
been  in  India  I  could  not  have  believed  it  to  be  possible  that 
so  -extensive  a  body  of  law  could  be  made  so  generally  known  to 
all  whom  it  concerned  in  its  minutous  details ... .After  20  years' 
use  it  is  still  true  that  anyone  who  wants  to  know  what  the 

criminal  law  of  India  is  has  only  to  read  the  penal  code  with  a 

12 

common  use  of  memory  and  attention."     Kacaulay's  Code  has 

survived  the  passage  of  time  and  is  still  in  force  in  most  of 
the  Asiatic  Commonwealth  countries  that  are  or  were  members  of 
the  Commonweal th  as  well  as  in  parts  of  Africa. 


In  writing  his  cc-c  i-'.acaulay  drew  on  the  work  of 
American  jurist  Edward  Livingston,  who  in  1626  completed  a  draft 
penal  code  for  Louisiana  built  upc.-.  5er.tha-.ice  orincicles. 
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This  draft  code  was  never  enacted,  but  remained  as  a  source  for 
other  codifiers.   One  modern  day  code  which  was  influenced  by 
Livingston  and  the  Benthamite  style  is  rhe  1962  American  Model 
Penal  Code  drafted  under  the  direction  of  Herbert  Weschler. 


Bentham  also  had  an  influence  on  Sir  James  Fitzjames 
Stephen  who  played  a  major  role  in  the  codification  movement  of 
penal  law  in  England  in  the  1870's.   There  had  been  a  start 
toward  codification  in  the  1830 's  when  the  Lord  Chancellor, 
Brougham,  persuaded  King  William  IV  to  appoint  a  Royal 
Commission  to  consolidate  the  criminal  law  of  England  into  one 
statute.   In  1837  the  Commission  presented  a  report  which  was 
unequivocally  critical  of  an  unwritten  system.   In  18^8 
Brougham,  using  the  work  of  the  Commission,  introduced  to 
Parliament  the  first  of  several  Bills  which  attempted  to  reduce 
the  common  law  of  crime  and  replace  it  with  a  code.   These  Bills 
were  strongly  opposed  by  English  judges  and  any  attempt  to 
codify  the  law  was  lost  by  1853. 

The  movement  for  codification  surged  up  again  in  the 
1870's  when ,  in  1871,  R.S.  Wright  was  asked  to  draft  a  penal 

code  for  Jamaica    and,  in  1878,  James  Fitzjames  Stephen  was 

1  8 

asked  to  draft  a  penal  code  for  the  United  Kinadom   .   Both 
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robes ,  however,  suffered  the  fate  of  never  coming  into  force  in 
their  designated  jurisdictions.   Wright's  Code,  which  passed  the 
Jamaica  Legislative  Council  in  1B79,  was  held  up  by  the  colonial 
office.   Lord  Kimberly,  the  Colonial  Secretary,  refused  to 
approve  the  Code  unless  it  added  the  procedural  rule  that  an 
accused  be  allowed  to  testify  at  his  own  trial.   Hostility 
against  this  provision  became  hostility  against  the  Code,  with 
the  result  that  it  never  came  into  force  in  Jamaica.   Later, 
however,    British  Honduras,  Tobago  and  St.  Lucia  adopted 
Wrights* s  Code. 


James  Fitzjames  Stephen's  resolve  to  write  a  criminal 

code  for  England  arose  when,  at  the  request  of  the  colonial 

20 
office,  he  was  asked  to  revise  Wright's  draft  code.     Stephen's 

first  attempt  at  codification  was  to  draft  the  Homicide  Law 

Amendment  Bill  of  1874.   The  Bill,  however,  was  criticized 

21 
because  it  only  codified  one  part  of  the  criminal  law.     The 

criticism,   spurred  Stephen  on  to  write  a  complete  code. 

As  preparation  for  this  code,  Stephen  first  published  A  Digest 

22 

of  the  Criminal  Law  of  England.  '   This  major  work,  along  with 

strong  personal  lobbying,  played  an  important  role  in  Stephen 
receiving  the  commission  to  write  the  Criminal  Code  (Indictable 
Offences)  Bill  of  16"e.23 
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In  style  Stephen  was  a  Benthamite  in  his  adherence  to 
codification.   In  substance,  however,  he  took  a  markedly 
different  approach.   For  Bentham,  codes  should  be  drafted  by 
"learned  '  philosophies '  --  removed  from  the  political  process, 
proceeding  systematically  from  basic  principles  to  practical 

corollary  to  construction  of  an  internally  harmonious  and 

29 

philosophically  grounded  system."  '   For  Stephen,  codification 

of  English  criminal  law  did  not  involve  the  enunciation  of  major 
principles,    for  him  codification  meant  "the  reduction  of  the 
existing  criminal  law  to  an  orderly  written  system."    Unlike 

Livingston,  whose  Benthamite  code  declared  that  "vengeance  is 

32 
unknown  to  the  law"  "  Stephen  regarded  the  desire  for  revenge 

against  criminals  as  "deserving  of  legitimate  satisfaction",  and 

capital  punishment  as  an  important  expression  of  that  desire. 

For  him,  criminal  justice  was  to  vengeance  what  marriage  was  to 
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sexual  passion. 

Despite  the  frailties  of  Stephen's  draft  Code,  it 
remains  an  extremely  important  document  for  Canadians.   For  it 
is  this  document  which  is  the  foundation  of  our  present  day 
Criminal  Code.   How  this  came  about  can  be  told  in  a  very  short 
space . 
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In  1867,  when  Canada  was  created  by  the  British  North 
American  Act  (Now  the  Constitution  Act,  1867)  the  federal 
government  was  given  exclusive  jurisdiction  for  legislating  the 
criminal  law.     Up  until  Confederation  the  criminal  law  in  the 
colonies  was  English  common  law  and  statutory  law.     After 
Confederation  a  priority  of  Sir  John  A.  MacDonald's  government 
was  to  create  a  uniform  criminal  lav;.   In  1869,  as  a  first  step 
to  securing  uniformity,  Parliament  passed  nine  statutes 
consolidating  a  large  amount  of  former  provincial  criminal 
legislation."     It  was  always  MacDonald's  dream  that  Canada 

should  have  its  own  Criminal  Code  and,  although  this  did  not 
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happen  in  his  lifetime,  he  did  much  to  move  in  that  direction. 

It  was,  however,  under  the  government  of  Sir  John  Abbott  in  1892 
that  Canada  got  its  first  Criminal  Code. 


Sir  John  Thompson,  the  then  Minister  of  Justice,  with 
the  strong  urging  of  Judge  James  Gowan,  a  champion  of  the 
English  Code  Bill  of  1880,  was  the  political  force  who  brought 
Canada's  first  Criminal  Code  into  existence.   The  actual 
preparation  of  the  Code  was  done  by  two  maritimers  and 

successive  deputy  ministers  of  justice  --  George  Burbridge  (a 

39 
disciple  of  Stephen)  and  Robert  Sedgewick.     The  work  was 

completed  by  these  two  in  their  spare  time,  in  the  space  of  a 
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year.*"   Little  thought  was  given  to  enunciating  underlying 
principles.   Most  of  the  rules  that  they  propounded  were  drawn 
from  the  English  Code  Bill  of  1880,  Stephen's  Digest, 

Burbridge's  Digest  and  Canadian  statutory  criminal  lav;  as 

el 

consolidated  in  1869. 


The  debate  in  Parliament  was  a  mild  affair  and  even  at 
the  committee  level  there  was  "no  concerted  effort  to  discuss 
general  principles."     As  soon  as  the  Code  was  enacted  in  July 
1892  it  was  severely  criticized  by  Mr.  Justice  Henry  Elzear 
Taschereau,  a  judge  of  the  Supreme  Court  of  Canada.   Mr.  Justice 
Taschereau's  criticisms  have  a  modern  ring  to  them.   He 
condemned  the  Code  for  being:  "...replete  of  contradictory 
redundant  enactments,  of  clumsy,  needless  minute  and  irrational 
or  repugnant  provisions,  obviously  leading  to  incongruities  and 
anomalies".     His  most  damaging  criticism  was  directed  at  the 
General  Part.   He  expressed  great  indignation  at  the  gap  which 
had  been  left  by  the  drafters  in  not  defining  the  necessary 
mental  elements  of  a  crime  (the  mens  rea )  and  in  not  defining 
defences  such  as  intoxication. 

Since  1892  there  have  been  a  continuous  stream  of 

amendments  and  revisions  to  the  Code .   In  1938,  the  Report  of 
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the  Royal  Commission  to  investigate  the  penal  system  in  Canada 
(the  Archambeault  Report)  quoted  from  a  resolution  of  the 
Canadian  Bar  Association  which  described  the  Code  as  "an  Ancient 
edifice  to  which  additions  have  been  made,  planned  by  m.ar.y 
architects  and  carried  out  with  little  regard  to  the  appearance 
of  the  completed  structure."   The  resolution  criticised  the 
"so-called  revision  of  1906"  as  being  more  of  a  consolidation 
than  a  revision  and  recommended  that  representations  should  be 
made  to  the  Minister  of  Justice  urging  the  necessity  of  a 
complete  revision    of  the  Code. 


In  19^9,  a  Royal  Commission  was  appointed  to  review 
the  Criminal  Code.   The  mandate  of  this  Commission  "did  not 
envisage  a  thorough  re-evaluation  of  the  criminal  law  according 
to  first  principles".   Instead,  it  contemplated  a  simplified 
restatement  of  the  current  law.     Its  terms  of  reference 
directed  the  Committee  to  revise  ambiguous  and  unclear 
provisions;  adopt  uniform  language  throughout;  eliminate 
inconsistencies,  legal  anomalies  or  defects;  rearrange 
provisions  and  Parts;  seek  to  simplify  by  omitting  and  combining 
provisions;  and  endeavour  tc  make  the  Code  exhaustive  of 
criminal  law. 
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In  1955,  after  six  years  of  study  and  revision,  the 
Committee  produced  a  slimmer  and  tighter  Code  by  "redrafting 
offences  into  more  concise  statements  and  by  dropping  many 
obsolete  and  superfluous  provisions".   Essentially  there  was 
little  difference  in  language  or  in  basic  design  between  the 
1955  and  1892  Codes .   The  1955  reform  had  merely  "dusted  off  the 

old  law"  without  calling  into  question  the  underlying 
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philosophy,  style  or  forms  of  expression.     It  did  not  answer 

or  even  attempt  to  address  the  basic  and  fundamental  concerns  of 
Kr.  Justice  Taschereau  with  respect  to  the  lack  of  definition  of 
mens  rea  and  certain  defences. 

In  one  sense,  however,  the  1955  Code  was  a  milestone 
in  Canadian  criminal  law.  A  historical  break  was  made  with 
Eritish  tradition  by  virtually  abolishing  all  "common  law 
offences"  except  contempt  of  court.     "The  Code  thus  became 
independent  of  English  law  while  committing  Canada  to  a  written 
law  with  a  distinct  Canadian  imprint." 
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Since  its  revision  in  1955  the  Code  has  been  subjected 
to  numerous  ad  hoc  amendments  dealing  with  such  diverse  topics 
such  as  sexual  offences,  homicide,  abortion,  dnnking-driving 
offences,  electronic  surveillance  and  gun  control,  to  name  but  a 
fev:.   The  result  is  that  we  now  have  a  code  which,  not  only  does 
not  deal  comprehensively  with  the  general  principles  of  criminal 
lav;,  but  one  which  suffers  from  a  lack  of  internal  logic  and 
contains  a  nodge-podge  of  anachronistic,  redundant, 
contradictory  and  obsolete  provisions.   The  end  result  is  that 
Canadians  living  in  one  of  the  most  technologically  advanced 
societies  in  human  existence,  are  being  governed  by  a  Criminal 
Code  rocted  in  the  horse  and  buggy  era  of  19th  century  England. 

In  1979,  the  Progressive  Conservative  government  of  the 
Honourable  Joseph  Clark  recognized  and  acknowledged  that  the 
result  of  the  general  pattern  of  miscellaneous  amendments  to  the 
criminal  law  was  an  incoherent  and  inefficient  system  of 
jurisprudence  which  failed  to  adequately  reflect  basic  social 
values.   That  same  year  at  the  annual  Canadian  Bar  Association 
meeting,  the  then  Minister  of  Justice,  Senator  Jacques  Flynn, 
announced  the  need  for  a  fundamental  review  of  the  Criminal 
Code.   He  stated: 


4  68  Recodi fying   Canadian   Criminal    Lav 


I  believe  that  the  time  has  come  to  undertake  a 
fundamental  review  of  the  Criminal  Code.   The  code  has 
become  unwieldy,  very  difficult  to  follow  and  outdated 
in  many  of  its  provisions.   It  has  come  to  deal  with 
questions  which,  I  believe,  do  not  belong  to  criminal 
law.   We  must  be  aware  of  the  limits  of  the  criminal  lav. 
role  in  dealing  with  purely  local  or  temporary  problems. 

The  Law  Reform  Commission  has,  in  many  of  its 
reports,  urged  that  our  criminal  laws  be  modernized,  that 
we  stop  tinkering  with  the  Code.   Provincial 
Attorneys-General  have  urged  that  we  develop  a  new  Code. 
I  agree.   This  is  one  of  the  key  questions  that  I  want  to 
discuss  with  them  when  we  meet  in  the  Fall." 

In  the  Fall  of  1979  Senator  Flynn  met  in  Ottawa  with  the 
provincial  ministers  responsible  for  the  adrnini station  of 
justice.   The  Ministers  unanimously  agreed  that  "a  thorough 

review  of  the  Criminal  Code  should  be  undertaken  as  a  matter  of 

52 
priority."    A   detailed  proposal,  which  called  for  a  three 

phase  program,  was  drawn  up.   In  the  first  phase,  the  Law  Reform 

Commission  was  to  be  responsible  for  the  basic  research, 

analysis  and  formulation  of  recommendations  on  the  substantive 
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and  procedural  aspects  of  the  law.   In  the  second  phase  the 
Departments  of  Justice  and  Solicitor  General  were  to  review  the 
recommendations  from  the  Commission  and  draft  them  into 
legislative  form.   Both  these  phases  make  room  for  consultations 
with  the  provinces,  the  legal  and  law  enforcement  community,  and 
the  general  public.   The  final  phase  was  left  for  Parliament  to 
take  action  on  the  proposed  legislation. 

At  the  start  of  this  "accelerated  review"  of  the 
Criminal  Code,  the  Law  Reform  Commission  had  a  strong  foundation 
on  which  to  build.   As  part  of  its  mandate  "to  develop  new 
approaches  to  and  new  concepts  of  law",  the  Commission  had 
already  carried  out  intensive  research  and  study  to  formulate 
first  principles  on  which  Canada's  criminal  law  could  be  built. 
Our  aim  was  to  develop  a  philosophy  of  criminal  law  which 
reflected  the  needs  and  values  of  Canadians  in  the  twentieth 
century . 

In  1976  the  Commission  tabled  a  Report  to  Parliament  - 
Our  Criminal  Law   -  which  has  since  been  adopted  in  substance 
as  the  policy  position  of  the  Federal  government  in  its  1982 
document  The  Criminal  Law  in  Canadian  Society.     The  underlying 
philosophy  of  this  Report  can  be  summed  up  in  one  word: 
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restraint.   The  Commission  recognizes  that  criminal  law  is  one 
way  of  bolstering  and  reaffirming  fundamental  values,  but  it 
also  recognizes  that  criminal  law  is  not  always  the  best  or 
cheapest  means  of  doing  so.   Criminal  law,  therefore,  should  be 
used  as  an  "instrument  of  last  resort". 

"It  must  be  used  as  little  as  possible.   The  message 
must  not  be  diluted  by  overkill  --  too  many  laws  and 
offences  and  charges  and  trials  and  prison  sentences. 
Society's  ultimate  weapon  must  stay  sheathed  as  long  as 
possible.   The  watchword  is  restraint  --  restraint 
applying  to  the  scope  of  criminal  law,  to  the  meaning  of 
criminal  guilt,  to  the  use  of  the  criminal  trial  and  to 
the  criminal  sentence." 

The  Commission  has  defined  what  it  means  by  "restraint" 
in  each  of  those  four  areas: 

First ,  we  should  restrict  the  ambit  of  the  criminal 
law,  decriminalize  where  criminal  prohibition  is 
unnecessary,  ineffective  or  inappropriate,  and 
substitute  more  positive  community-oriented  approaches. 
Second ,  we  should  restrict  the  imputation  of  criminal 
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responsibility,  focus  on  real  personal  fault  and  as  far 
as  practicable,  abolish  strict  liability.   Third ,  we 
should  restrict  our  use  of  the  full  traditional 
criminal  trial,  keep  the  full  solemn  ritual  for  graver 
cases  and  divert  less  serious  ones  outside  the  ordinary 
system.   Fourth,  we  should  restrict  the  extent  to  which 
we  make  use  of  traditional  punishments  in  general  and 
of  imprisonment  in  particular,  so  as  to  minimize 
suffering  and  expense  and  at  the  same  time  open  the 
door  to  more  creative  and  imaginative  sentences. 
Prison  is  not  in  general  an  apt  means  of  rehabilitation 
and  half  the  people  in  jail  should  not  be  there.   Jail 
has  a  place,  however.   There  are  unfortunately  cases 
where  rehabilitation  is  not  our  prime  concern. 
Imprisonment  should  be  restricted  to  such  cases.   Our 
basic  recommendation,  then,  is  that  in  all  these  four 
aspects  -  ambit,  responsibility,  procedure,  and 
sentencing  -  the  watchword  must  be  restraint. 

Along  with  its  doctrine  of  restraint  the  Commission  has 
also  articulated  a  test  of  criminality.   This  test  aims  at 
distinguishing  between  conduct  which  causes  serious  harm,  and  is 
best  dealt  with  by  the  criminal  law,  and  conduct  which  is  not 
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really  culpable  and  better  left  to  other  mechanisms  of  social 
control.  To  determine  whether  any  act  should  be  a  real  crime 
within  the  Criminal  Code  we  should  inquire: 

does  the  act  seriously  harm  other  people? 

does  it  in  some  other  way  so  seriously  contravene 

our  fundamental  values  as  to  be  harmful  to  society*5 

are  we  confident  that  the  enforcement  measures 

necessary  for  using  criminal  law  against  the  act  will 

not  themselves  seriously  contravene  our  fundamental 

values? 

given  that  we  can  answer  "yes"  to  the  above  three 

questions  are  we  satisfied  that  criminal  law  can  make 

a  significant  contribution  in  dealing  with  the 

wt   -,57 
problem? 


Only  if  all  four  questions  can  be  answered  affirmatively  should 
an  act  be  prohibited  as  a  criminal  offence  within  the  Criminal 
Code.58 


This  test  of  criminality  was  adopted,  in  essence,  by  the 
Federal  government  in  its  policy  paper  The  Criminal  Law  in 
Canadian  Society.   The  paper  states  as  a  first  principle  that: 


Recodifying   Canadian    Criminal    Law  4  7J 


"the  criminal  law  should  be  employed  to  deal  only  with  that 
conduct  for  which  other  means  of  social  control  are  inadequate 
or  inappropriate,  and  in  a  manner  which  interferes  with 

individual  rights  and  freedoms  only  to  the  extent  necessary  for 

59 
the  attainment  of  its  purpose." 

The  Law  Reform  Commission's  "test  of  criminality"  and 
"doctrine  of  restraint"  are  reflected  in  all  our  Working  Papers 
and  Reports  to  Parliament  on  the  criminal  law.   They  form  the 
underlying  foundation  for  the  substantive  law  in  our  revised 
Criminal  Code. 

When  called  upon  to  participate  in  the  accelerated 
review  of  the  Criminal  Code,  the  Commission  was  not  only 
prepared  with  a  well-thought  out  philosophy  on  the  substantive 
law,  but  we  were  equally  prepared  with  a  well  thought-  out  style 
and  form  for  our  criminal  law.   In  1976  the  Commission  published 
Towards  a  Codification  of  Canadian  Criminal  Law,  a  study  paper 
outlining  a  format  for  the  recodif icaticn  of  our  criminal  law. 
In  this  paper  the  Commission  recognized  that  Canadian  criminal 
law  had  reached  a  new  stage  of  development.   It  was  more  than 
100  years  after  Confederation  and  Canada  had  forged  its  own 
national  character  and  developed  its  own  special  identity.   It 
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was  time  to  bring  an  end  to  Canada's  reliance  on  England  and 
allow  its  own  independent  Canadian  traditions  to  develop. 


Codifying  our  criminal    law  would  serve  to  express  our 
Canadian  identity.   It  would  also  serve  to  define  the  parameters 
of  social  tolerance.   In  a  secular  society,  religious  and  moral 
standards  are  no  longer  sure  guides  for  ascertaining  in  advance 
the  prohibitions  of  the  criminal  law.   Therefore,  comprehensive 
legislation  defining  offences  in  a  clear  form  is  necessary. 
Codification,  comparable  to  the  systems  found  in  many  countries 
and  in  a  number  of  States  in  the  United  States,  would  be  the 
most  effective  remedy. 

The  Law  Reform's  Commission's  design  for  the  revised 
Criminal  Code  is  a  simplified  and  comprehensive  code  which  would 
fully  state   the  aims,  purposes  and  essential  principles  of 
criminal  law,  and  rules  of  general  application,  as  well  as  the 
concepts  governing  criminal  justice.     The  present  Criminal 
Code  is  deficient  in  this  respect.   For  example,  neither  mens 
rea ,  causal  relationship,  the  prerequisites  of  guilt  nor  harm 
are  adequately  identified  and  defined. 


As  well  as  comprehensiveness  the  Commission's  aim  is  tc 
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make  tne  Code  much  more  accessible  to  the  general  public.   A 
well  known  rule  states  that  ignorance  of  the  law  is  no  defence. 
If  this  is  to  be  a  fair  rule,  a  rule  of  justice,  the  law  must  be 
capable  cf  knowledge.   Codification  of  criminal  law  represents  a 
positive  step  in  making  the  law  more  accessible  to  lay  people, 
especially  if  the  laws  are  reorganized  in  a  logical,  coherent 
way,  with  a  clear  statement  of  the  principles  on  which  they  are 
based.     The  Code's  accessibility  is  essential  given 
Parliament's  absolute  duty  to  provide  our  citizens  with  a  fair 
and  complete  warning  of  both  the  prohibitions  and  the 
consecuences  attached  to  their  violation. 


Comprehensiveness  and  accessibility  are  only  two  of  the 
Commission's  objectives.   Along  with  flexibility,  certainty  and 
predictability,  the  Commission  has  another  important  aim: 
efficiency.   We  aspire  to  give  Canada  a  Code  which  will  greatly 
reduce  the  costs  and  time  spent  on  the  administration  of 
justice . 

From  the  aims  and  purposes  of  the  revised  Code,  1  turn 
now  to  the  structure  and  style  of  the  Code.   The  structure  cf 
the  revised  code  will  be  divided  into  two  parts:   a  General 

Part,  containing  rules  of  general  application,  and  a  Special 
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Part,  containing  rules  concerning  specific  offences.   The 
General  Part  will  state  the  objects  and  principles  of  the  Code, 
and  deal  with  the  law  relating  to  application,  jurisdiction, 
liability,  defences,  modes  of  participation.   The  Special  Part 
will  be  divided  into  sub-  parts  classifying  all  the  various 
offences  according  to  a  logical  and  coherent  plan.   These  sub 
parts  include  (1)  offences  against  the  person;  (2)  offences 
against  property;  (3)  offences  against  the  environment:;  (4) 
offences  against  society;  (5)  offences  against  the  state;  and 
(6)  offences  against  international  law. 

One  of  the  most  important  features  of  the  Commission's 
Code  will  be  its  simple  style.   Technical  terminology  is  avoided 
in  favour  of  ordinary  language.   Phraseology  is  kept  simple. 
The  code  articulates  general  principles,  instead  of  listing 
details.  Rather  than  trying  to  cover  every  marginal  case, 
offences  are  drafted  in  terms  of  general  principles.   The 
result,  we  believe,  is  a  simplified  criminal  law  which  is 
logically  organized,  just,  and  rational.   Moreover,  it  is  a  Code 
which  will  be  readily  intelligible  to  ordinary  citizens  as  well 
as  to  lawyers  and  judges. 

The  Commission  believes  that  lawyers  who  can  refer  to  a 
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Code  for  guidance  will  find  it  easier  to  determine  the  impact  of 
a  particular  law  and  to  predict  how  the  courts  are  likely  to 
apply  it  in  given  cases.   They  will  find  that  legal  rules  are 
not  made  rigid  by  codification,  the  rules  simply  become  more 
precise  and  certain  with  greater  opportunity  for  continuous 
adaptation  to  new  conditions  and  society's  changing  needs. 

Judges  also  will  benefit  from  codification.   The 
inclusion  of  a  statement  of  purpose  and  principles  and  rules  of 
interpretation  within  the  Code  should  assist  judges  when 
applying  a  particular  rule  to  a  novel  set  of  circumstances. 
This  should  allow  for  greater  judicial  creativity  and 
flexibility,  thus  enabling  judges  to  apply  the  criminal  law  in  a 
manner  that  is  more  consistent  with  social  reality. 

The  police  will  doubtlessly  benefit  from  a  Code 
containing  rules  of  criminal  liability  which  are  clear  and 
simple,  enabling  them  to  determine  with  more  certainty  when  an 
offence  has  been  committed  and  what  charge  should  be  laid.   This 
simplicity,  will  also  benefit  ordinary  citizens,  for  they  will 
know  in  advance  when  certain  conduct  is  prohibited.   Making  the 
law  more  accessible  and  comprehensible  may  thus  prevent  crime. 
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A  clearly  articulated  Code  will  also  have  an  impact  on 
saving  money  and  time  at  jury  trials.   The  role  of  a  juror  is  to 
apply  legal  concepts,  as  explained  by  the  judge,  in  order  to 
apply  them  to  the  facts.   Today,  the  main  ground  of  appeal  is 
nondirection  or  misdirection  by  judges  instructing  jurors.   Our 
present  Code,  with  its  complex,  obscure  and  convoluted 
provisions,  makes  difficult  the  task  of  properly  instructing  a 
jury.   A  Code  written  in  a  simplified,  straightforward  language 
will  greatly  assist  judges  in  this  role. 

During  the  past  year  the  Commission  has  been  working 
intensively  with  two  groups  who  are  helping  to  draft  the 
provisions  for  the  revised  Code.   One  group  is  a  Drafting 
Committee  made  up  of  criminal  law  specialists  from  the 
Commission  and  from  the  Department  of  Justice.   This  team  meets 
weekly  to  discuss  and  draft  the  Commission's  recommendations. 
The  other  group  is  a  special  Advisory  Task  Force  made  of 
esteemed  jurists  and  legal  scholars.   This  group  includes  Mr. 
Justice  LaForest  of  the  Supreme  Court  of  Canada,  Mr.  Justice 
Martin  and  Mr.  Justice  Dubin  of  the  Court  of  Appeal  of  Ontario, 
Mr.  Justice  Kaufman  of  the  Court  of  Appeal  of  Quebec  and  two 
eminent  legal  scholars,  Professor  Martin  Friedland  of  the 
University  of  Toronto  and  Professor  Gisele  Cote-Harper  of  Laval 
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University 

Canada  is  not  alone  in  undertaking  a  fundamental  review 
of  its  criminal  law  with  the  goal  of  creating  a  comprehensive 
Criminal  Code.   There  has  been  a  remarkable  revival  of  interest 
in  codification  of  the  criminal  law  in  Britain,  United  States, 
France,  Germany,  Japan  and  even  in  the  People's  Republic  of 
China . 

In  April  of  1984  the  Law  Reform  Commission  of  Canada 
hosted  a  "Codification  Seminar"  and  invited  leading  jurists  and 
scholars  from  Canada,  the  United  States,  the  U.K.  and  France. 
One  of  the  participants,  Sanford  Kadish,  Dean  of  Berkeley  School 
of  Law,  commented  that  no  one  interested  in  government  could 
fail  to  be  interested  in  codification  of  the  criminal  law. 
Criminal  law  authorizes  the  state  to  make  the  greatest 
intrusions  into  individual  rights.   It  should  therefore  be  above 
all  rational  and  fair.   In  his  view,  the  time  is  opportune  for 
codification.   There  is  a  momentum.   Codification  in  his  view  is 
a  world  wide  theme.   Professors  Brian  Hogan  and  A.W.B.  Simpson 
of  the  U.K.  encouraged  us  to  continue  our  effort  to  write  a 
distinctive  Canadian  code. 
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Another  participant  at  our  seminar  was  Professor  Herbert 
l-.'echsler,  the  architect  of  the  Model  Penal  Code.   This  Code, 
which  received  final  approval  in  1962,  was  ten  years  in  the 
making.   Today  close  to  40  states  have  produced  criminal  codes 
based  on  the  Model  Penal  Code. 

Another  participant,  Professor  Georges  Levasseur  from 
France,  attended  our  seminar  not  only  to  contribute  to  the 
discussion  but,  as  he  told  us,  to  learn  something  from  the 
Canadian  experience  that  will  help  in  the  effort  to  create  a  new 
French  penal  code.  In  1981,  the  French  Parliament  committed 
itself  to  the  development  of  a  new  code:   Avant-Projet  de  Code 
Penal .     The  new  Code,  being  developed  by  the  Commission  de 
Revision  du  Code  Penal ,  will  be  more  exhaustive  in  its 
statements  and  rules  of  general  application  than  the  present 
French  law. 

One  other  country  which  joined  the  codification  movement 
(or,  rather  returned  to  the  codification  movement)  was  England. 
Although  codification  of  the  criminal  law  had  been  part  of  the 
English  Law  Reform  Commission's  program  since  1968,    it  was 
only  in  1961  that  the  systematic  drafting  of  a  criminal  code  was 
begun.   In  November  of  198-i.  a  first  draft  of  the  General  Part  was 
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presented  to  the  English  Law  Reform  Commission  by  a  group  of  four 
distinguished  academic  lawyers. 


We  at  the  Law  Reform  Commission  of  Canada  feel 
energized  and  exhilarated  to  be  part  of  an  international  movement 
toward  the  codification  of  criminal  law.   More  than  that,  we  have 
been  extremely  pleased  by  the  highly  complimentary  comments  that 
criminal  law  experts  have  made  about  the  quality  and  sustance  of 
our  recommendations.   One  thing,  however,  is  clear:   codification 
is  not  a  task  for  the  cynical,  the  tired,  or  the  impatient,  but 
only  for  the  bold,  the  idealistic  and  those  who  are  patient 
beyond  belief. 

Our  revised  Code  will  mark  the  beginning  of  a  new  era 
and  a  new  approach  to  Canadian  criminal  law.   The  Code  we  are 
drafting  is  not  a  radical  or  revolutionary  one.   In  substance,  it 
will  be  the  same  as  the  present  Code;  but  it  will  be  modern, 
clear  and  coherent,  reflecting  the  fundamental  values  of 
humanity,  freedom  and  justice  inherent  in  Canadian  society.   It 
will  also,  we  believe,  reflect  Bentham's  twin  goals  of  supressmg 
crime  with  the  "smallest  possible  infliction  of  suffering"  and 
ascertaining  the  truth  at  the  "smallest  possible  cost  of  time  and 
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money."   I  am  confident  that  our  new  Criminal  Code,  built  on  a 
sound  philosophical  base,  expounding  rational  and  just 
principles,  will  be  able  to  meet  the  challenges  that  await  our 
society  in  the  21st  century.   Therefore,  we  at  the  Commission 
hope  that  Parliament  will  see  fit  to  enact  the  revised  Code, 
suitably  amended  and  improved  of  course,  so  that  it  will  be  in 
force  by  the  100th  anniversary  of  our  1892  Criminal  Code  of 
Canada . 


Recodi  fying   Canadian    Criminal    Law  ^gj 

1.  A.M.  Linden,  "The  Challenge  of  Law  Reform"  (1966),  9 
Can.  Bar  J.  268. 

2.  Ibid. ,  p.  269. 

3.  Ibid. ,  p.  271. 

4.  Ibid. ,  p.  278. 

5.  Law  Reform  Commission  Act,  R.S.C.  1970  (1st  Supp.), 
c.  23,  s.  11. 

6.  P.  Healy,  The  Cause  of  Legislative  Reform  in  Canadian 
Criminal  Law  (L.L.M.  thesis,  University  of  Toronto, 
1984),  pp.  6-7. 

7.  S.H.  Kadish,  "Codifiers  of  the  Criminal  Law: 
Wechsler's  Predecessors"  (1978),  78  Columbia  L.R. 
1099. 

8.  Healy,  supra,  note  6,  p.  8. 

9.  Kadish,  supra,  note  7,  p.  1113. 


4g4  Recodifying   Canadian   Criminal    Law 

10.  G.  Parker,  "The  Origins  of  the  Canadian  Criminal 
Code"  in  D.  Flaherty,  ed. ,  Essays  in  the  History  of 
Canadian  Law  (Toronto:   University  of  Toronto  Press, 
1981),  p.  251. 

11.  Kadish,  supra,  note  7,  p.  1108. 

12.  Ibid. ,  p.  1113. 

13.  Sir  Rupert  Cross,  "The  Making  of  English  Criminal 
Law",  [1978]  Crim.  L.R.  519. 

14.  Ibid. ,  p.  523.   See  also  Kadish,  supra,  note  7,  pp. 
1099-1106. 

15.  Kadish,  supra,  note  7,  p.  1098. 

16.  Healy,  supra,  note  6,  pp.  12-16.   See  also  R.  Cross, 
"The  Reports  of  the  Criminal  Law  Commissioners 
(1833-1849)  and  the  Abortive  Bills  of  1853"  in  R.R. 
Glazebrook,  ed.,  Reshaping  the  Criminal  Law  (London: 
Stevens  &  Sons,  1978),  pp.  5-20. 

17.  M.  Friedland,  "Old  and  New  Criminal  Codes"  (1982),  16 
Gazette  L.S.U.C.  220,  p.  229. 


Recodi fying   Canadian    Criminal    Law  U85 

16.     Sir  Jar.es  Fitz]ames  Stephen,  A  History  of  the 

Criminal  Lav.-  of  England  (London:   Macnullan  &  Co., 
1853),  Vol.  I,  p.  vi. 

19.  Friedland,  supra,  note  17,  p.  223. 

20.  Ibid. ,  p.  225. 

21.  Kadish,  supra ,  note  7,  p.  1122.   See  also  Cross, 
supra,  note  13,  p.  656. 

22.  Sir  James  Fitzjames  Stephen,  A  Digest  of  the  Criminal 
Law,  4th  ed.  (London:   Macmillan  &  Co.,  1883). 

23.  Kadish,  supra,  note  7,  p.  1122.   See  also  Stephen, 
supra,  note  17a. 

2  4  .     Report  of  the  Royal  Commission  on  the  Law  Relating  to 
Indictable  Offences  (1879),  Vol.  XX,  British 
Parliamentary  Papers,  Criminal  Law  (Irish  University 
Press,  1971),  vol.  6,  p.  371.   The  other  members  of 
the  Commission  were  Lord  Blackburn,  Mr.  Justice 
Barry,  and  Lord  Justice  Lush. 

2 5  .     Ibid . ,  pp .  4 2 7 -5G 6 . 


U8G  Recodifying  Canadian   Criminal    Law 

26.     Sir  James  Fitz]ames  Stephen,  A  History  of  the 

Criminal  Law  of  England  (London:   Macmillan  &  Co., 
1883),  Vol.  Ill,  p.  227. 

2  7 .  Report  of  the  Royal  Commission  on  the  Law  Relating  to 
Indictable  Offences,  supra,  note  23,  p.  384. 

28.  Cross,  supra,  note  13,  p.  657.  See  also  G.H.  Crouse, 
"A  Critique  of  Canadian  Criminal  Legislation"  (1934), 
12  Can.  Bar  Rev.  545,  p.  547. 

29.  Kadish,  supra,  note  7,  p.  1099. 

30.  Parker,  supra,  note  10,  p.  251. 

31.  Stephen,  supra,  note  17a,  Vol.  Ill,  p.  350  and  supra, 
note  23,  p.  375. 

32.  Edward  Livingstone,  A  System  of  Penal  Law  for  the 
State  of  Louisiana  (Philadelphia:   James  Kay,  Jun .  & 
Brother,  1833),  p.  358,  c.  1  (preamble). 

33.  Stephen,  supra,  note  17a,  Vol.  I,  pp.  478-479. 

34.  Ibid. ,  Vol.  II,  p.  82. 


Recodi  fymg   Canadian    Criminal    Law  U87 

35.  Canada  Act,  1867,  s.  91(27). 

36.  Except  as  it  had  been  modified  by  colonial  statutes: 
Crouse,  supra,  note  26,  p.  548. 

37.  Ibid. ,  p.  558. 

38.  Editorial  (1892),  28  Canada  Law  Journal  450,  pp. 
450-451. 

39.  Parker,  supra,  note  10,  pp.  258-259. 

40.  Ibid. ,  pp.  260-261. 

41.  Ibid. ,  p.  264.   See  also  Crouse,  supra,  note  26,  p. 
565. 

42.  Ibid. ,  p.  271. 

43.  Open  letter  of  Mr.  Justice  Tachereau  to  Sir  John 
Thompson  (1893)  in  Parker,  supra,  note  10,  p.  274. 

44.  Ibid. 


b88  Recodi fying   Canadian   Criminal    Law 

45.  Canada,  Report  of  the  Royal  Commission  to  Investigate 
the  Penal  System  of  Canada  (Archambault  Report) 
(1938),  p.  167. 

46.  Healy,  supra,  note  6,  p.  31. 

47.  Canada,  Report  of  the  Royal  Commission  on  the 
Revision  of  the  Criminal  Code  (1954),  pp.  3-4. 

48.  Law  Reform  Commission,  Towards  a  Codification  of 
Canadian  Criminal  Law  (1976),  pp.  26-27. 

49.  Criminal  Code  of  Canada,  R.S.C.  1970,  c.  C-34,  s.  8. 

50 .  Towards  a  Codification  of  Canadian  Criminal  Law, 
supra,  note  46,  pp.  26-27. 

51.  (1979),  61  Proc.  Can.  Bar  Assn.  112,  p.  119. 

52.  Canada,  The  Criminal  Law  in  Canadian  Society  (August 
1982),  p.  10. 

53.  Law  Reform  Commission,  Report  #3  Our  Criminal  Law  (25 
March  1976)  . 


Recodi fying   Canadian   Criminal    Law 


h89 


54.  The  Criminal  Law  in  Canadian  Society,  supra ,  note  50. 

55.  Our  Criminal  law,  supra,  note  50a,  pp.  27-28. 

56.  Ibid. ,  p.  31. 

57.  Ibid. ,  pp.  33-34. 

58.  Ibid. ,  p.  34. 

59.  The  Criminal  Law  in  Canadian  Society,  supra,  note  50 
pp.  52-53. 

60 .  Towards  a  Codification  of  Canadian  Criminal  Law, 
supra,  note  46,  p.  45. 

61.  Ibid. ,  p.  21. 

62.  Ibid. ,  p.  41. 

63.  Ibid. ,  p.  42. 

64.  Ibid.,  p.  22. 


65.     Ibid. ,  p.  44 


to 


4  90  Recodifying   Canadian   Criminal    Law 

66.  Ibid. ,  p.  24  . 

67.  Commission  de  Revision  du  Code  Penal,  Avant-Projet  de 
Code  Penal  (Ministere  de  la  Justice:   France,  1983). 

68.  [1984]  Statute  Law  Rev.  17. 

69.  The  members  of  the  group  which  prepared  the  draft  are 
Professor  J.C.  Smith  (Nottingham  University), 
Professor  Edward  Grew  (Leicester  University),  Mr.  Ian 
Dennis  (University  College,  London),  and  Mr.  Peter 
Glazebrook  (Jesue  College,  Cambridge). 


1  3  .  A  FRESH  APPROACH  TO 
SENTENCING  IN  CANADA 


Canadian  Institute  for  the  Administration  of  Justice 
Seminar  on  Sentencing 

Toronto,  Ontario 


October  16-19,  1985 


"...our  sentencing  laws  talk  tough,  but 
their  implementation  is  considerably  less 
harsh.   They  therefore  lack  truthfulness. 
Maximum  penalties  can  be  severe  in  theory, 
but  in  practice  are  rarely  resorted  to, 
and  therefore  do  little  more  than  mislead 
the  public.   They  also  offer  no  guidance  to 
judges  deciding  whether  a  crime  deserves  six 
months,  two  years,  ten,  or  merely  a  fine." 


[I  should  like  to  acknowledge  the  reserarch  assistance  of 
J.  Mohr,  Keith  Jobson  and  Gerry  Ferguson,  consultants,  and 
David  Lyon,  Anna  Holeton  and  Alix  Kent.] 
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The    Law   Reform    Commission   of    Canada    has   been   preaching 
for    almost    a  decade   and    a    half    that    Canada's   criminal    laws 
are    in    need    of   repair.       In    some   cases    the    repairs    required 
are    fairly  minor.       In   others,    a   major    overhaul    is    needed. 
Sentencing    is   one    aspect   of    the   criminal    process   which    we 
believe   could    use   a    significant    shake up.       Let   me    explain. 

We    sentence    too   many   people    to   jail,    and    for    the    wrong 
reasons.      Our    sentencing    principles    and    practices   are 
antiquated,    complex    and    based    on    a   multitude   of   differing 
philosophies.      Most    important,    they   are   often    unfair.      We 
seem    to    lack   a    solid    structure    to    help   courts    to  determine 
appropriate    penalties    for    criminal    conduct. 

This   basic   dilemma    has   been    aptly  described    by    former 
United    States   district    court    judge    Marvin    Frankel    as    "too 
much    lawlessness    in    sentencing".       Indeed,    the    rule   of    law, 
which    we   value    so    highly   as    the    foundation   of   our    legal 
system,    often    appears    to   be    a    stranger    to    the    sentencing 
provisions   of  our    Criminal    Code   and    to    the    sentencing 
practices   of    Canadian    courts.      Judges    sentence   convicted 
offenders    according    to    a   variety  of   personal    philosophies   of 
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sentencing.      Apart    from    stating   maximum    and   minimum 
penalties   that  may  apply,    the    influence  of    the   legislation 
on    the    process    is   limited. 

The    Law   Reform   Commission    has   produced    several    studies 
on    sentencing    practices    in    Canadian   courts.      All    of   those 
studies    suggest    that    we  must    substantially   change   the   way   we 
treat    those   who   have    stepped   beyond    the   limits  of 
permissible  conduct. 

What    is   wrong    with    the    way   we    sentence   people?      If    you 
ask  the   person  on   the    street,    he    is   likely   to    say,    at   least 
initially,    that    sentences   are   too   short,    that    too  many 
criminals    "get  off"    lightly   when    sentenced.      Police  officers 
may   feel    the    same   way,    as   well    as  prosecutors.      All    are 
likely   to  be  bewildered   by   the  disparate    sentences   that 
different    judges    hand   out    for    substantially   similar    crimes. 

Academics   will    point    to   the   lack  of   a   rational 
philosophy  of   sentencing    in    Canada,    to    the   need    to   regulate 
the  vast   discretion  vested    in   judges   when    sentencing 
offenders,    and    to    the    age   of  our    Criminal    Code    sentencing 
provisions . 
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They  may  all  be  at  least  partly  right.   Our  "system" 
—  to  use  a  generous  term  —  of  sentencing  suffers  from 
serious  deficiencies,  which  have  permeated  to  its  very  core. 

I  would  like  to  examine  with  you  the  major 
deficiencies  that  we  at  the  Law  Reform  Commission  perceive 
with  the  Criminal  Code  provisions  setting  forth  how  judges 
are  to  sentence  criminals.   I  would  then  like  to  propose  to 
you  an  alternative  sentencing  model,  based  on  sounder,  more 
contemporary  philosophical  underpinnings  -  the  creation  of  a 
permanent  sentencing  commission  to  establish  and  revise 
"benchmark"  sentences.   This  benchmark  system  can  do  much  to 
take  us  out  of  the  sentencing  quagmire  that  we  stepped  into 
when  we  enacted  our  Criminal  Code  in  1892. 

Into  the  Quagmire 

First,    let's   set    the  groundwork    for   our   current    state 
of   affairs.      Our    Criminal    Code   contains   over    400   offences. 
Of   these,    twenty-five   carry   a  maximum   penalty  of   life 
imprisonment.       Forty-eight   carry   a   maximum   of    fourteen    years 
in    jail.      The   rest    have  maximums  of    ten    years,    five    years, 
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two    years   or    six    months    in    jail.       Fines   may   be    imposed    in 
addition    to   jail    terms,    and    for    lesser   offences,    fines   may 
be    imposed    in    lieu   of    imprisonment. 

These    penalties    look  daunting.       In   most    cases, 
however,    the    penalty   actually    imposed    by   a    judge    is 
substantially   less   than    the   maximum    permitted    by   law. 
Breaking    and    entering    a   dwelling    house,    for    example,    carries 
a   maximum    penalty  of    life    imprisonment.       In    practice,    only 
about    55%   of   offenders    are    imprisoned;    some   other    form   of 
punishment,    be    it    a    fine   or    community   service    work,    is   often 
ordered.       Robbery   is    another    example;    the   maximum   penalty    is 
life    imprisonment,    yet    the   median    sentence    is    far    less. 

Of    those   break   and    enter    offenders    who    are    imprisoned, 
the    "normal"    sentence    is    less    than    two    years,    and    the 
offender    is    usually  released    after    serving    one-half   to 
two-thirds   of   his    sentence   -    hardly   the    sentence   of   life 
imprisonment    that   our    Criminal    Code   permits.      This   reduction 
of    the    sentence    handed   down   by   the   court    is   based    upon    two 
practices.      The    first,    earned    remission   or    "good    time",    is    a 
holdover    from    the   days   of    transportation    to    the   colonies. 
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When    a    prisoner    had    served    two-thirds   of    his    sentence   of 
penal    servitude    under    transportation   on   good    behaviour,    he 
was   entitled    to   be  discharged. 

The    second    factor    reducing    the    sentence   of   the   court 
is    parole,    a   more   recent    correctional   device    than    "good 
time".      The    Parole    Act    creates    a    Parole    Board    and    vests    in 
it    a    wide   discretion,    subject    to    statutory   guidelines,    to 
release    prisoners   before    the    stated    end    of    their    prison 
terms . 

The    combination   of    these    two   early   release   programs 
means    that    at    the   penitentiary   level,    almost    40%   of 
prisoners    are   released    into    the    streets    under    supervision 
during    the    second    third    of    their    sentences.       Even    if 
prisoners    are    not   released    on    parole,    they  must   be   released 
for    the    last    third   of   their    sentences    under    a    program    called 
mandatory   supervision.       Small    wonder    that    few   people 
understand    what    is   going    on   once    an    accused    is    sentenced. 


In    short,    our    sentencing    laws    talk    tough,    but    their 
implementation    is    considerably   less    harsh.      They    therefore 
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lack  truthfulness.      Maximum   penalties  can   be   severe   in 
theory,    but    in    practice    are   rarely   resorted    to,    and 
therefore  do   little  more    than  mislead    the   public.      They   also 
offer    no   guidance    to   judges   deciding    whether    a   crime 
deserves    six  months,    two   years,    ten,   or  merely  a    fine.      Yet 
our    Criminal    Code   continues    to   ooze    the    "worst    possible 
case"    approach   and   we   continue    to   suffer    the   lack  of   truth 
it    promotes. 

What    are    some  of   the  other  deficiencies  of  our  current 
sentencing    practices?      They  are   too   numerous    to   treat   here 
in  detail,    but   a   quick   survey  gives   a  good    idea  of   the   size 
of  the   problem    facing    us   when   we    tackle   sentencing    issues. 

Though   not   necessarily  a  deficiency   in    itself,    the    age 
of   our    Criminal    Code    sentencing    provisions  makes    them 
suspect,   particularly   in   light  of  major   changes    in    the   last 
century    in    the   way  penologists   and    social    scientists   have 
come   to   think   about   crime   and    its   treatment. 

Our    current   Criminal    Code   sentencing    scheme   was 
derived,    not    from   Canadian   experience,    but    largely   from 
English    sentencing   models   devised   during    the   colonial 
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period.       Under    those   models,    every   offence,    no   matter    how 
minor,    could    be   dealt    with    by    imprisonment.       That    no  doubt 
explains    why   every  offence    in   our    Criminal    Code   carries    with 
it    a    possible    term   of    imprisonment. 

The   maximum    terms   of    life,    fourteen,    ten,    five,    two 
years,    and    six    months   that    we    see    in    our    present    Code   can 
also   be    traced    to   nineteenth-century   legislation    and    penal 
practice    in    England.      At    that    time,    prisoners    serving 
sentences   of  more    than    two    years    were    sent    to 
penitentiaries,    as   conditions    in    local    prisons    were 
considered    so   bad    that    it    would   be    inhumane    to    keep   people 
in    them    for    longer    than    two    years.      We   maintain    that 
institutional   distinction    in    Canada    today,    although   one 
hopes   not    the    provincial    jail    conditions    that   gave   rise    to 
the   original    English    provisions. 

Apart    from    amendments    to   provide    for    parole    and 
probation,    our    Criminal    Code    sentencing    provisions    have 
remained    basically    unchanged    since    that    time. 


Besides    their    age    and    their   obviously   nineteenth- 
century   philosophy,    our    Criminal    Code    sentencing    provisions 
demonstrate    a   number   of   chronic    insufficiencies. 
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The  most    serious    problem   with   our    current    system    is 
the  disparity   in    treatment    it   actively  promotes. 
Substantially   similar    crimes  may  give   rise    to    widely,    and 
wildly,   differing    sentences.      This  disparity,    or    lack  of 
equality,    commands   particular    attention    with    the   recent 
coming    into    force  of   the  equality  rights   provisions   of    the 
Canadian    Charter    of   Rights    and    Freedoms. 

Disparity   is  created    in    a   number    of   ways.      The 
legislative   statement  of   high  maximum   terms,    based   on   what 
is   known    as   the   "worst    possible  case"    scenario,    provides  no 
real   guidance    to   judges    sentencing    less  malevolent 
offenders.      Criminal    Code   summary  conviction  offences  carry 
with   them  only   the    unhelpful   direction    that    a   convicted 
person    is   "liable   to    a    fine  of  not  more   than    five   hundred 
dollars   or    to    imprisonment    for    six  months   or    to  both". 
Indictable  offences   normally  state  only  that    a   person 
convicted    is   liable   to    imprisonment    for    "x"    years.      These 
wide  open   provisions  offer    judges   the  discretion   to   award 
disparate    sentences  based    upon   their    personal    sentencing 
philosophies.      One  judge  may  sentence    in   order    to  deter    the 
offender    or   other    possible   offenders,    another    to 
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incapacitate  the  offender,  and  still  another  as 
retribution.   The  result  is  unwanted  inconsistency  in 
sentences  meted  out  by  different  judges  for  substantially 
similar  crimes. 

In  one  Canadian  sentencing  study,  206  judges  were 
asked  to  impose  a  sentence  based  on  a  set  of  hypothetical 
facts  involving  an  assault  causing  bodily  harm.   The  victim 
had  lost  the  sight  in  one  eye  as  a  result  of  the  assault. 
The  least  severe  sentence  was  a  $500  fine  and  a  six  month 
probation  period.   The  most  severe  was  a  five  year  term  of 
imprisonment.   Not  only  did  the  judges  differ  widely  in 
their  sentences;  they  could  not  even  agree  on  what  factors 
in  the  case  were  most  relevant  to  the  sentence  they  gave. 
Several  experiments  in  the  United  States  have  revealed 
similar  inconsistencies  in  the  way  judges  sentence 
offenders. 

Our  system  also  creates  disparity  by  providing 
improper  incentives  for  plea  bargaining  and  negotiated 
justice.   Along  with  a  wide  discretion  in  sentencing  goes  an 
excessive  discretion  in  the  selection  of  charges  by 
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prosecutors.   The  charge  that  is  selected  by  the  prosecutor 
may  have  a  substantial  impact  on  the  sentence  received  by 
the  accused . 

For  example,  an  accused  bringing  narcotics  into  Canada 
may  be  charged  with  possession,  which  carries  no  minimum 
sentence,  or  he  may  be  charged  with  importing,  which  carries 
a  minimum  seven  year  penalty. 

Coupled  with  disparity  is  the  complexity  of  our 
sentencing  provisions.   The  public  may  be  excused  for 
questioning  a  system  that  sees  an  accused  sentenced  to 
eighteen  months  imprisonment,  yet  on  the  street  in  less  than 
twelve.   The  sentence  handed  out  by  the  court  is  only  rarely 
the  sentence  that  is  in  fact  served.   Both  parole  and  "good 
time"  see  to  that. 

What  else  is  wrong  with  Canadian  sentencing 
practices?   Prison  officials  say  that  compared  to  the 
1970's,  judges  are  sending  more  people  to  prison,  and  for 
longer  terms.   This  results  in  serious  overcrowding,  which 
in  turn  can  lead  to  violence  and  prison  uprisings.   In 
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addition,  it  costs  $40,000  per  year  to  maintain  a  prisoner, 
and  new  prison  beds,  at  an  estimated  cost  of  $200,000  each, 
are   more    expensive    than    new  hospital    beds. 

This    increase    in    imprisonment    and    public    expense   may 
be    explained    in    part    by    the    lack   of    sentencing   guidelines 
for    judges   and    prosecutorial    guidelines    for    prosecutors. 
Our    sentencing    scheme,    based   on    individualized    and    highly 
discretionary   justice,    promotes   a    lack   of   restraint    when 
considering    incarceration.       In    the   absence   of   appropriate 
guidelines,    judges   and    prosecutors    are  more   likely   to 
respond    to    the   public  mood    when   prosecuting    and    sentencing 
an   offender.       Increased    use   of    imprisonment   may   also    reflect 
the   assumption    that    the    public    seeks    a   "get    tough"    attitude 
with   criminals.       (When   ordinary   Canadians    are   given    the    full 
facts   of   particular    cases,    that    assumption   crumbles.      An 
informed    public   may   even    tend    to   be   more   lenient    than    judges 
in    sentenc  ing  . ) 


Resorting    to    imprisonment,   despite    the    economic    costs 
and    the   dangers   of   overcrowding,    highlights    another 
fundamental    defect   of   our    present    sentencing    practices   -    a 
lack   of    a    "systems"    perspective.       For    too    long,    judges    have 
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sentenced  without  an  awareness  of  the  capacity  of  prisons  to 
accommodate  those  they  sentence.   Sentencing  is  but  one  part 
of  an  increasingly  complex  process  that  spans  the  time  from 
the  apprehension  of  the  offender  to  his  ultimate  release.   A 
lack  of  awareness  of  the  close  relationship  of  the 
constituent  elements  of  our  criminal  process  has  meant 
confusion  in  our  courts  and  unfairness  in  our  prisons. 

Our  system  of  ranking  the  penalties  that  attach  to 
various  offences  is  out  of  step  with  modern  values.   Forging 
a  passport  carries  a  maximum  penalty  of  fourteen  years, 
while  assault  causing  bodily  harm  carries  a  maximum  of  ten. 
These  rankings  were  perhaps  appropriate  to  the  last  century, 
but  which  crime  is  the  more  serious  by  today's  standards? 

Today's  Criminal  Code  contains  minimum  sentences  for  a 
number  of  offences  -  treason,  murder,  importation  of 
narcotics,  betting  offences,  some  driving  offences,  and  the 
use  of  firearms  during  the  commission  of  indictable 
offences.   These  sentences  too  are  problematic. 

Mandatory  minimum  sentences  prevent  the  use  of 
judicial  discretion  to  tailor  a  sentence  to  the 
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circumstances  of   the   case.      An   offence  may  cause   only 
trivial    harm,    or    it   may   be   committed    for    a   good   motive,    or 
in    extenuating    circumstances.      Mandatory  minimums   prevent    a 
judge    from    taking    these   circumstances    into    account,    and   may 
result    in    penalties  out    of   proportion    to    the    actual    offence. 

Mandatory  minimums   can   be   criticized   on    a   number   of 
other    fronts   as   well.      They  may  distort    the   choice  of   charge 
by  a   prosecutor,    and    they  may  even    influence   a  jury  to 
acquit   defendants,   despite   clear    proof  of   guilt,    if    the   jury 
considers   the  mandatory  minimum   penalty   too    severe.      They 
will    also  make   accused    persons   less   likely   to   plead   guilty, 
knowing    that    they  must    receive    a   sentence   of    incarceration. 
Judges   may   search   more  diligently    for    "loopholes"    in   order 
to    avoid    handing    out    a   mandatory   sentence.       Finally, 
mandatory  minimums  may   tend    to    increase   overcrowding    in 
prisons   by   offering    judges   no   choice   but    to    send    a   convicted 
offender    to   prison. 

Under    the    Criminal    Code,    the  decision   as   to   whether 
prison    terms   ought    to   be   consecutive   or    concurrent    is 
effectively   left    to    the   judge.       Few   principles    serve    to 
indicate    when    a   consecutive    sentence   constitutes   a 
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disproportionate    punishment,    and    no   legislative   upper    limit 
is   placed   on   the    total    length  of   sentence.      This  may  be 
unfair    to    an    accused,    as  many  criminal    incidents   can   give 
rise   to    three  of    four  different  offences.      To  give 
consecutive   sentences    for    several    offences   arising    out   of 
the    same    incident,    with   no    upper    limit,    is   highly 
undesirable. 


Our    present   dangerous  offender    provisions   are   also 
defective.      Once   an  offender    has  been  convicted   of  a 
"serious   personal    injury  offence",    a   special    hearing  may  be 
held    to   determine   whether    he    is   a   "dangerous  offender" .      If 
so,    the   court  may   impose   a   term  of    imprisonment    in   a 
penitentiary   for    an    indefinite   period    of   time.      Periodic 
hearings  must  be   held    in  order    to  determine   if   the   prisoner 
continues   to   be  dangerous. 

Some    form  of   provision   to   permit    incapacitating    a 
dangerous   offender    is    surely   needed.      Given    that   our 
predictions  of  repeated   dangerous   behaviour    are  correct   only 
40%   of    the    time,    however,    a   prediction   of   dangerousness   made 
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at    the    time   of   the   original    sentence,    rather    than    at    a   date 
closer    to    the    intended    time   of   release,    seems    to    increase 
the    unreliability  of   any   such   predictions. 

I   mentioned    earlier    the    application   of    "good    time" 
laws,    granting    time   off    for   good   behaviour,    and    how   that 
nineteenth   century   English   practice    is    firmly   implanted    in 
Canada.      At    the    time  of    their    inception,    it    was    thought    that 
good    time    laws   would   maintain   discipline    in    prisons   by 
offering    time  off    for   good    behaviour,    and    that    time  off 
could   be   revoked    if   the    prisoner   misbehaved.      The    Law   Reform 
Commission,    however,    has   examined    these   laws   and    feels    that 
there   are  many  other   privileges   within    a   prison   that   can   act 
as   an    incentive   to   stay  on  good   behaviour.      Good    time  laws 
themselves   merely   warp   the    system   of    sentencing,    adding 
complexity,   detracting    from    truth    in    sentencing,    and 
distorting    the   denunciatory   impact   of   the    sentence.      Good 
time   laws    should   be   abolished. 

Parole   has   added    new  problems    to   the   old.      Parole   was 
originally  premised    on    the    ideal    of   rehabilitation    and    was 
designed    to   release  offenders   on    parole    supervision   at    the 
optimum    time    in    their    rehabilitation.      But    parole 


508  A    Fresh   Approach    to    Sentencing    in    Canada 


regulations   are   complicated,    and    parole   has   not   been    shown 
to  be  effective    in   reducing   crime   rates   or    in  rehabilitating 
offenders.      While    the   objects   of   parole    are   laudable,    they 
are   apparently  beyond    present   human   capacity   to    achieve. 
Furthermore,    parole,    like   good    time   laws,    contributes   to 
unfairness    and    arbitrariness    in   our    sentencing    structure. 

One   Step   out   of   the   Quagmire 

I   have   spent   considerable    time  outlining    the   principal 
deficiencies  of  Canadian    sentencing    practices.      These 
criticisms   point    to  one   conclusion.      Our    sentencing 
practices   are   seriously   flawed.      No   one    is   to   blame    for    the 
creation  of   these    flaws,    but    we    shall    all   be    held 
responsible   for    their    perpetuation. 

There    is    some   hope.      The    previous    federal    government 
established    the   Canadian    Sentencing    Commission    in    1984   to 
examine   some  of   these  deficiencies    in   our    sentencing    habits, 
and    to   recommend    a   way  out   of   the    quagmire.      My   Commission 
has  made   private   representations   to    the    Canadian    Sentencing 
Commission,    relying    upon   our    work  over    the    past    14    years   on 
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sentencing.      This   paper,    which    is   based    on    the   brief   which 
we    presented    to   the    Sentencing    Commi ssion ,    contains   my  own 
personal    proposal ,    which    has   not   been   adopted    by   the 
Commission.      Thus,    if    it    wins    favour,    I   get    the   credit,    and 
if    it   does   not,    the   Commission   cannot   be   blamed. 

In   my  view,    the    scheme    is   workable.       It    is   not    an 
entirely   novel    solution;    it   has  been    tried    and    is   apparently 
working    in    a   number    of   American    states.       If    implemented    in 
Canada,    it   may   just   make    the    practices   of  our    courts    in 
sentencing    convicted    offenders  more   humane,   more   consistent 
and   more    intelligent. 

The    starting    point    for    any  revision   of   our    sentencing 
laws    is   consistency   in    philosophy.      We   must    shift    the 
current    focus  of  our    sentencing    framework    from   one   of 
individualized    justice   to  one  of   treating    like   cases   alike. 
A   sentence    should    be  grounded    on   blameworthy   conduct.      The 
measure  of   a    sentence   should   be   the  gravity  of   the    incident 
and    the   culpability  of   the  offender.       In    short,    an   offender 
should   receive   what    is    proportional    or   deserved    in    the 
circumstances.      We   call    this   a    "just   deserts"    philosophy, 
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which   differs   markedly    from    the    range   of   other 
justifications    for    punishment    advanced    over    the    years   - 
deterrence,    rehabilitation    and    incapacitation. 

Second,    we   must    recognize    that    sentencing    is   very  much 
a   public    policy   issue.       Parliament    should   make    a   clear    and 
comprehensive    statement    on    sentencing    policy    in   order    to 
draw    it    away    from    the   mass   of    individualized    and   often 
inconsistent    policies,    prosecutorial    and    court   decisions    and 
pr act  ices  . 

Once    the   basic    philosophy  of    sentencing    is 
established,    we    should    rank   the   offences    in   our    Criminal 
Code    in    terms   of    their    seriousness.       Our    current    Code   does 
rank   offences,    but    its    system   of   rankings    is    premised    on 
nineteenth-century  values    and    needs    to   be    updated.      We 
propose    the    establishment    of    five   broad    categories   of 
offence    seriousness,    with    individual    offences   being    placed 
in    whatever    category    is   appropriate. 

Offences   against   morality,    public    order    or    trade    and 
coinmerce    would    be    the    least    serious   offences    in    this    system 
of   rankings,    while   offences    tending    to    involve   violence   - 
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aggravated    sexual    assault,    aggravated    robbery,    murder    and 
highjacking,    for    example   -   would    be   classed    as   more    serious 
crimes   normally   calling    for    imprisonment.       In   between    would 
be    common    assaults,    minor    property  offences,    less   violent 
robberies    and    sexual    assaults,    and    the   more    serious    frauds 
and   mischief. 

Once   offences    are   ranked    by  degree   of    seriousness,    a 
"benchmark"    punishment    should    be    assigned    to    each    category. 
A  benchmark   punishment    would    be    an    indication  of    the    usual 
disposition   of   a   case.       In    contrast    to    continuing    with    the 
present    practice   of    setting    a    "worst    possible   case"    sentence 
-    for    example,    life    imprisonment    for   breaking    and    entering    - 
a   benchmark   sentence    would    suggest    what    punishment    should    be 
assigned    to    the    normal    case   -    perhaps    two    years.      Offences 
against   morality  might    normally  be    treated    with 
non-custodial    punishments,    with    the   option    to    imprison    for 
up   to   two  months    where    "compelling    and    unusual" 
circumstances   exist.       Highjacking,    manslaughter,    aggravated 
robbery   and    aggravated    sexual    assault    would    be    among    those 
offences   calling    for    a    "benchmark"    sentence   of    seven    years. 

A   signal   virtue  of   benchmark   sentencing    would    be    its 
inherent    truthfulness,    in    contrast    to   our    present    system    of 
stating    grossly  misleading   maximums. 
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Benchmark   punishments   would    be   variable.      Because 
individual    circumstances  differ,    it    would   be   possible    for    a 
court    to  depart    from   the   benchmark,    as   it    now   is    free   to 
depart    from   a  maximum    sentence.      That  departure,    however, 
would    be   limited    in    all    but   exceptional    circumstances   to    a 
10%   or    15%   variation    from    the   benchmark,   depending    on 
aggravating    or   mitigating    circumstances. 

The    factors   which   would   be  considered    in  departing 
from   a  benchmark   sentence  by    10%   or    15%   either    way   should 
for    a   number   of  reasons  be   stated    in   legislation. 

First,    the   law  should   be   within    the   reach  of  the 
ordinary  person,    especially   if   he   has   no   legal 
representation.      A  clear    statement  of   principles    in 
legislation   will    assist    that    unrepresented    person.      Second, 
in   order   to   achieve   clarity  and    the   equal    treatment   of   like 
cases,    it    is   essential    that   aggravating    and  mitigating 
factors  be   set  out.      This   would    limit    the    factors   which 
might  be   considered    in    sentencing.      It    would    also   avoid 
judges,   defence  counsel    and    prosecutors   alike    applying    their 
personal    philosophies  of   sentencing,    perhaps    ignoring   or 
downplaying    our    recommended    primary  philosophy  of   sentencing 
of   proportionality,    or    "just   deserts". 
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Mitigating    factors  might    include   provocation,    or    the 
initiation   of    aggression   by   the  victim,    or    the    accused   might 
have    acted    under   duress,    or    out   of  good   motive. 

Aggravating    factors  might    include   the    infliction  of 
harm   or   cruelty  beyond    the   consummation   of    the   act   of    the 
crime    itself,    unnecessary  or   wanton  destruction  of  property, 
the  deliberate   planning   of    the   crime,    or    the    particular 
vulnerability  of   the   victim   due    to    age,    infirmity  or   mental 
or    physical    impairment. 

Some   of   the    factors   currently   considered    when    a    judge 
sentences   an    accused    are   clearly  discriminatory.      Employment 
is  often   cited    as   a  mitigating    factor;    the    unemployed  may 
therefore   receive   less   lenient    treatment.       Is    this   bias 
appropriate?      A  legislated    list   of    factors   to   be    taken    into 
account    when  departing    from   a   benchmark   sentence   could 
eliminate  much  of   the   potential    for  discrimination  by 
seeking    to   eliminate    such    factors   if   appropriate. 

Where    a   clearly   compelling    reason   exists    for   departing 
from    that    10%    or    15%   variation,    a   court    should   be   able    to 
impose    a  greater    or    lesser    punishment,    according    to    stated 
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principles.      This   punishment   would    be    subject    to    appeal    by 
either    prosecution   or   defence.      A  legislative   limit    should 
be   set   on    the   maximum    punishment    that   could    be    imposed    when 
going   beyond    the  benchmark  guidelines   to   ensure 
accountability   in    the    application   of   sentencing    policy 
according    to   the   benchmark   system. 

Canadians   will    probably   accept    this   notion  of 
"structured"    judicial    discretion.      The   results  of   a    1980 
survey  by  the    Legal    Research    Institute  of    640   Canadians    in 
three  cities  provide   some    insight  on    this   point.      More   than 
40%   of    the   respondents    felt    that    a   judge    should    not   be  bound 
to  give    a    fixed    sentence,    but    that   he   should   have   at   least    a 
limited  discretion    to  make    sentence   "tougher"    or    "lighter", 
according    to   the   circumstances.      A   further    38%    felt    that 
judges    should    have   a  great  deal   of  power    to  vary  sentences. 
Benchmark   sentencing    would    accommodate    the   views   of   the 
former  group   and    possibly   also    those  of   the   latter  group. 
Only    11%    felt   that    a   judge    should   be  bound    to  give   an 
invariable,    fixed    sentence    that    could    not    take    individual 
circumstances    into   account. 
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Benchmark  sentences  could  be  established  in  the  first 
instance  by  referring  to  the  average  sentence  handed  down 
today  for  various  crimes.   We  know,  for  example,  that  almost 
90%  of  robbery  convictions  result  in  imprisonment,  and  60% 
of  those  going  to  prison  receive  sentences  of  two  years  or 
more.   Over  time,  a  permanent  sentencing  commission, 
established  by  legislation,  could  review  the  basis  for  these 
benchmark  dispositions,  taking  into  account  changing  views 
on  the  seriousness  of  the  crimes  in  question.   New 
benchmarks  could  then  be  set  to  reflect  those  views. 

Benchmark  sentencing  requires  the  ongoing 
administrative  support  of  a  permanent  sentencing  commission 
for  a  number  of  purposes:   to  determine  whether  benchmark 
sentences  are  appropriate  to  the  various  categories  of 
offences;  to  monitor  whether  any  particular  sentencing 
policy  is  causing  distortion  in  the  system;  to  collect  data 
and  perform  research;  to  inform  the  courts  of  current 
sentencing  practices;  and,  to  maintain  a  liaison  with  the 
Department  of  Justice  concerning  necessary  changes  in 
sentencing  legislation.   A  permanent  sentencing  commission 
is  therefore  the  foundation  of  our  revised  sentencing 
scheme. 
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As    benchmark  dispositions   are   established,    courts 
should    also   be   guided    as   to    whether   or    not    an   offender    is    to 
be    imprisoned.      Most    sentences   today,    incidentally,   do   not 
involve    imprisonment,    although   every   Criminal    Code  offence 
permits    incarceration. 

Courts   should    be   provided    with    information    showing 
what    proportion  of  cases   are  dealt    with   by  means  other    than 
imprisonment,    and    a   sentencing    policy   should    set   out    the 
principles   that    a   court    should    use    in  deciding    whether   or 
not    to    imprison   an  offender.      Less   serious   categories  of 
offences   should    presumptively  be  dealt    with  by   fines, 
community  work  orders  or   other    non-carceral    sentences. 
Scarce   prison  resources   should   be  reserved    for    the  more 
serious   offences   -   those    in    the    first    three  categories  of 
offences   that    we   propose,    such   as  murder,    aggravated    robbery 
and    sexual    assaults. 

As   prisons  reach   their  maximum    safe   capacities,    a 
permanent    sentencing    commission   could    alter    its  guidance    to 
sentencing    judges    in  order    to   prevent   prison  overcrowding. 
In    this   way,    the    sentencing    process    and    prison  capacity 


A    Fresh    Approach    to    Sent  encing    in    Canada  5 ; n 


could    be   linked    in    an    intelligent    fashion.      This   would 
represent    an    immeasurable    improvement   over    the  guesswork 
prevalent    today   as   judges    sentence   and    bureaucrats   build 
prisons,    with   only   negligible   communication   between    the    two 
groups.      Keeping    an    eye   on   prison   capacity   is   an 
acknowledgement,    long    overdue,    that    sentencing    is    just   one 
part,    albeit    a   signal    one,   of  the   criminal    process,    and 
cannot   be   allowed    to    function    in    isolation    from   the  other 
components  of   that    process. 

This   system   of  classifying   offences   and    structuring 
sentences   would   operate    without  mandatory  minimum    terms, 
without    "good    time"    and    without    parole.      As    explained 
earlier,    these  mechanisms    unnecessarily  distort    and 
complicate    the    process.      Prison   officials    should    nonetheless 
have    some   limited    form  of   administrative  release   available 
for    specified    purposes    in    the   case   of   long    term    sentences. 

Dangerous   offenders   would   receive   special    treatment, 
which    tries    to   balance  our    inability   to   predict    the 
likelihood    of   repeated   dangerous   misconduct    with    the   desire 
of    society   to   be    protected    from    those    who  might   do    serious 
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harm.      Where   an   offender    has   been    sentenced    for    an   offence 
in   one  of    the    three  more    serious   categories  of   crimes    we 
propose,    the    Crown    should   be  permitted    to   apply  at   the   end 
of   the    sentence    for    a    judicial   determination  of    whether    or 
not    the  offender   poses   a   clear    and    present   risk  to   the 
security  of   the   community.      The   court  might   be   permitted    to 
impose    a    further    term  of   preventive  detention   that    itself 
would   be   subject    to   extension  or    early  termination. 

This   system  of  benchmark   sentencing,   directed    in   part 
by  legislation   and    in   part  by  an   ongoing    sentencing 
commission,    would    not   be    static.      If    it    were,    we   would    soon 
find   ourselves   in    the    same   situation  we    suffer    at   present   - 
proprietors  of   sentencing    philosophies   and    sentencing 
practices   that   would    have  best   been   abandoned    long    ago. 

The   American    Experience 

Benchmark  sentencing    and    sentencing    commissions  may 
sound  dangerously  novel    in    a  criminal    justice   environment 
typified    by  a   "this   is   the   way  we   have   always  done   it" 
attitude.      The   approach    we    advocate,    however,    is    far    from 
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novel.      Benchmark   sentencing    and    sentencing    commissions   are 
not    the    fanciful    creation   of    a  group  of   crazed    law 
reformers.      Sentencing    processes   based    on    these   mechanisms 
are    working,    apparently   well,    in    a   number   of    American 
states . 

The    rationale    for    changing    the    American    approach    to 
sentencing,    which    in   many    ways    resembles   ours,    is    neatly 
stated    by   Marvin    Frankel: 


[A]       full    time,    increasingly   expert    commission,    with   power 
to  make    and    revise    sentenc ing-guidel ine   ranges,    remains    the 
best    available    approach    to   making    criminal    penalties 
rational,    fair,    and    suitably   adaptable    to   changing 
circumstances . 


Concerted    American    research    into    sentencing 
commissions    and    benchmark    sentencing    dates   back   several 
years.       In    1974,    the    National    Conference   of    Commissioners   on 
Uniform    State    Laws   created    a   committee    to  draft    a  model 
sentencing    act.       In    August    of    1978,    the    Conference   approved 
the   Model    Sentencing    and    Corrections    Act. 
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The    Act    provided    for    the    creation    of    a    sentencing 
commission    and    authorized    the   commission    to   create 
sentencing    guidelines.      Those   guidelines    would    address 
whether    a    particular    crime    should    result    in    imprisonment    or 
in    some   other   disposition,    and    would    also    address    the 
setting    of    the    presumptive   or    "benchmark"    sentence.      The 
drafters   of   the    Model    Act    considered    it    essential    that    the 
Commission    take    into    account    the   availability  of 
correctional    facilities    in   developing    those   guidelines,    in 
order    to    avoid    prison   overcrowding. 

The    American    Bar    Association    also    examined    standards 
for    sentencing.       In    1979,    it    approved    new   standards   that    it 
hoped    would    eliminate    sentencing   disparities   and    the 
excessive   length   of    sentences   meted    out    by   American   courts    - 
still    among    the   most    prison    happy    in    the    western    world. 

The    ABA    favoured    the   creation   of   a    sentencing 
guidelines   commission    which   would    not    abolish    judicial 
discretion    in    sentencing,    but    which    would    structure    it    in    a 
framework   that    would    be    fair    and    feasible. 
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Interest    in    these    two    concepts    has    spread.      By    1980, 
twenty-three    American    jurisdictions    were    considering 
sentencing   guidelines   on    an    experimental    basis.      So    far, 
only   a    few   have   resulted    in   enactments   creating    a 
commission,    notably    in    Minnesota    and    in    the    state   of 
Washing  ton  . 

The    Minnesota   commission   based    its    sentencing 
guidelines   on   punishment,   or    "just    deserts".      This,    it    felt, 
was    the   main    purpose   of    sentencing;    it    ignored    the    idea   of 
rehabilitation    entirely.      The   commission   was   given    not   only 
the   mandate    to    formulate   guidelines   on    sentencing,    but    also 
the   direction    to    consider    the   capacity  of   correctional 
facilities    to    handle    prisoners. 

The    Minnesota   commission    is    new;    it    will   make 
mistakes,    and    we    hope    it    will    learn    from    its   experiences. 
If    it   does,    it    will    have    the    flexibility   to   change   -   a 
flexibility   that    traditional    sentencing    schemes    such    as   ours 
in    Canada  do    not    have. 

The    state  of   Washington   recently   established    a 
sentencing    guidelines   commission   charged    with   creating 
guidelines    and    with    undertaking    a   number   of   related    tasks, 
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including  the  formulation  of  prosecutorial  guidelines.   As 
in  Minnesota,  the  Washington  commission  must  take  prison 
capacity  into  account  when  setting  guidelines  on  sentencing. 

Even  the  United  States  Congress  has  been  concerned 
with  sentencing  reform.   Well  it  should  be,  in  light  of  the 
abandon  with  which  American  courts  sentence  offenders  to 
prison  terms.   Late  in  1984,  the  Sentencing  Reform  Act  was 
passed  into  law,  establishing  a  sentencing  commission  to 
formulate  guidelines  for  each  federal  criminal  offence. 

Conclusion 

One   can   draw  many   parallels   between    the    system   of 
benchmark   sentencing    I   personally   recommended    here    and    the 
innovative   approach    the    Americans   have    taken    to   resolve    some 
of   the   most    serious    and    immediate    sentencing    issues.       In 
both   cases,    we    seek   to    alter    an    almost    intolerable    weakness 
in   our    Anglo-American    criminal    process. 

Parliament    therefore   will    not   break   new  ground    if    it 
decides,    as    I    think    it    eventually  must,    to   legislate    the 
creation   of    an   ongoing    sentencing    commission    similar    to 
those   created    in    the    United    States.      The    last   government 
took   one    step    in    that   direction    when    it    established    the 
Canadian    Sentencing    Commission    to  determine    what    is    wrong 
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with  sentencing  practices  in  Canadian  criminal  courts  and  to 
make  recommendations  for  change.   That  Commission  would  be 
wise  to  accept  the  adoption  of  some  form  of  benchmark 
sentencing,  administered  by  a  permanent  sentencing 
commission.   If  it  does,  we  will  have  lifted  one  foot  out  of 
the  sentencing  quagmire. 

Without  the  establishment  of  such  a  mechanism  for 
dealing  with  sentencing,  (which  is,  after  all,  the  focal 
point  of  the  criminal  process)  we  will  perpetuate  unfairness 
in  sentencing;  we  will  perpetuate  arbitrariness;  we  will 
perpetuate  a  system  that  may  only  have  worked  in  the 
nineteenth  century,  if  it  worked  at  all;  and  we  will  ignore 
one  of  the  most  fundamental  flaws  in  our  system  of  criminal 
justice.   Surely,  Canadians  deserve  more  than  lawlessness  in 
sentenc  ing . 


14.  DRINKING  AND  DRIVING:   OUR  NATIONAL  TRAGEDY 


Canadian  Bar  Association 
Mid-Winter  Meeting 

Barbados 


February  23-27,  1985 


"Consciousness-raising  and  tougher  legisla- 
tion are  only  two  aspects  of  the  multi- 
faceted  approach  to  the  problem  of  drinking 
and  driving.   Enforcement  of  legislation  is 
crucial ." 
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In  1904,  The  Quarterly  Journal  of  Inebriety  printed 

the  following  editorial: 

"We  have  received  a  communication  containing 
the  history  of  twenty-five  fatal  accidents 
occurring  to  automobile  wagons... A  careful 
inquiry  showed  that  in  nineteen  of  these 
accidents  the  drivers  had  used  spirits  within 
one  hour  or  more  of  the  disaster .. .The  author 
of  this  communication  shows  ve-y  clearly 
that  the  management  of  automobile  wagons 
is  far  more  dangerous  for  men  who  drink 
than  the  driving  of  locomotives  on  steel 
rails.   Inebriates  and  moderate  drinkers 
are  the  most  incapable  of  all  persons  to 
drive  power  wagons. . .With  the  increased 
popularity  of  these  wagons,  accidents  of 
this  kind  will  rapidly  multiply,  and  we 
invite  our  readers  to  make  notes  of  disasters 
of  this  kind" . 


Eighty  years  later  our  statisticians  note  that 
in  Canada,  3,623  people  were  killed  in  motor  vehicle  accidents 
-  50  percent  of  these  fatalities  involved  alcohol.   That 
same  year  there  were  157,000  injuries  from  motor  vehicle 
accidents  -  25  percent  of  these  accidents  were  alcohol 
related.   The  economic  costs  of  alcohol  related  traffic 
accidents  in  one  year  were  estimated  to  be  800  million 
dollars . 

In  Canada  on  any  given  night  25  percent  of  the 
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drivers  on  the  road  have  been  drinking  and  six  percent 
of  these  drivers  are  legally  impaired.   Depending  on  the 
province,  25  to  40  percent  of  all  Criminal  Code  matters 
dealt  with  by  the  courts  involve  impaired  driving,  that 
is  driving  with  over  .08  percent  of  alcohol  in  one's  blood 
or  refusing  to  provide  a  breath  sample.   Convictions  for 
these  offences  account  for  20  to  25  percent  of  all  provincial 
jail  admissions.   Approximately  one  quarter  of  the  offenders 
have  previously  been  convicted  of  drinking  and  driving 
offences  under  the  Criminal  Code. 

Surprisingly f  Up  until  recently,  drinking  and  driving 
has  been  viewed  as  socially  acceptable.   With  th^  exception 
of  heavy  advertising  campaigns  around  Christmas  reminding 
people  not  to  drive  if  they  drink,  accidents  involving  alcohol 
have  remained  a  quiet  statistic  in  some  government  file. 

Most  people  on  a  Saturday  night  think  very  little 
of  the  consequences  of  getting  into  their  cars,  going  out 
to  parties  or  clubs,  and  drinking.   They  may  be  vaguely 
aware  that  drinking  and  driving  is  illegal,  or  that  accidents 
can  happen,  but  this  does  not  deter  them.   They  are  not 
deterred  because  they  do  not  believe  anything  could  happen 
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to  them. 

In  1984  CTV  conducted  a  national  survey  on  atti- 
tudes towards  drinking  and  driving.   In  response  to  the 
question  of  why  people  who  drink  too  much  drive,  80  percent 
responded  that:   (1)  they  believed  that  there  was  little 
chance  of  getting  caught;   (2)  that  they  had  a  short  distance 
to  drive  and  they  thought  that  they  could  make  it;  (3) 
that  they  felt  that  they  were  better  than  average  drivers; 
and  (4)  they  believed  that  they  could  make  it  by  concen- 
trating harder  on  their  driving.   The  statistics  prove, 
however,  that  these  attitudes  are  nothing  but  a  grand  national 
delusion.   Drinking  and  driving  kills,  maims,  and  injures 
thousands  of  Canadians  each  year. 

Why  have  people  been  allowed  to  maintain  this 
delusion?   The  answer  to  this  question  is  not  a  simple 
one.   Drinking  and  driving  is  the  overlap  of  two  otherwise 
legal  and  socially  acceptable  behaviours.   Driving  motor 
vehicles  and  drinking  alcoholic  beverages  are  permanent 
fixtures  of  our  North  American  culture.   Over  a  long  period 
of  time  this  combination  has  become  a  norm  in  our  society. 
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There  are  signs,  however,  that  this  norm  is  begin- 
ning to  change.   May  13,  1980,  is  considered  by  traffic 
injury  researchers  to  be  the  turning  point  in  our  society's 
attitude  toward  drinking  and  driving.   On  that  day,  13 
year  old  Can  Lightner,  while  on  her  way  to  a  church  carnival 
in  Fair  Oaks,  California,  was  struck  and  kil led  by  a  car 
which  had  swerved  out  of  control.   The  driver  of  the  auto- 
mobile was  a  46  year  old  cannery  worker  who  had  a  long 
record  of  arrests  for  intoxication.   Earlier  that  week 
he  had  been  bailed  out  on  a  hit  and  run  drunk-driving  charge. 
Can's  understandably  heart-broken  mother,  Candy  Lightner, 
was  further  shocked  to  learn  from  a  police  officer  that 
it  would  be  unlikely  for  her  daughter's  killer  to  spend 
any  time  behind  bars:  drunk  driving  was  just  one  of  those 
things. 

On  the  eve  of  her  daughter's  funeral,  Lightner 
vowed  she  was  not  going  to  allow  her  daughter's  death  to 
be  another  accident  statistic.   Thus,  the  organization 
MADD,  Mothers  Against  Drunk  Driving  was  conceived.   This 
organization  has  now  burgeoned  into  320  chapters  through- 
out North  America  and  has  been  very  successful  in  lobbying 
for  tighter  drunk-driving  laws. 
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MADD,  which  has  13  chapters  in  Canada,  was  }ust  the  first 
of  a  number  of  grass-root  organizations  formed  by  persons  who 
had  suffered  direct  losses  from  alcohol  related  accidents. 
In  Canada,  there  are  now  approximately  14  different  organiza- 
tions committed  to  fighting  the  complacent  attitude  toward 
drinking-driving  problems.   Through  the  media  and  in  the  politico 
arena  these  groups  are  demanding  tougher  legislation  to  deal 
with  the  tragedies  they  have  personally  experienced. 

Consciousness-raising  and  tougher  legislation  are  only 
two  aspects  of  the  multi-faceted  approach  to  the  problem  of 
drinking  and  driving.   Enforcement  of  legislation  is  crucial. 
Studies  have  shown  that  "a  driver's  perception  of  the  risk  of 
being  caught  is  a  more  critical  factor  in  the  longer  term  than 
the  severity  of  the  sentence." 

Enforcement  of  laws  require  two  important  ingre- 
dients -  detection  and  proof.   In  1969,  Parliament  enacted 
legislation  authorizing  the  mandatory  taking  of  breath 
samples  to  detect  the  level  of  intoxication  of  suspected 
drinking-drivers .   The  enactment  of  this  legislation  was 
seen  as  an  appropriate  balance  between  the  protection  of 
the  public  on  the  highways  and  the  preservation  of  individual 
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civil  liberties.   However,  there  was  a  glaring  deficiency 
in  this  legislation.   There  was  no  provision  made  to  detect 
the  impairment  of  drivers  who  could  not  provide  a  breath 
sample.   For  example,  a  driver  who  is  so  inebriated  he 
cannot   comprehend  the  nature  of  the  demand;  a  driver  whose 
injuries  make  it  impossible  for  him  to  comply  with  the 
demand;  a  driver,  who  because  of  a  medical  condition  is 
incapable  of  giving  a  breath  sample;  a  driver  who  is  un- 
conscious and  unable  to  provide  a  breath  sample;  and  the 
repeat  offender,  who  feigns  unconsciousness  to  avoid  a 
breath  test. 

In  1979,  there  was  a  study  made  in  British  Columbia 
in  which  blood  samples  were  consensually  taken  from  hos- 
pitalized traffic  accident  victims.   These  victims  had 
the  assurance  that  the  results  would  not  be  used  as  evidence 
against  them.   The  findings  of  this  study  showed  that  only 
17  percent  of  the  drivers  who  exceeded  a  blood  alcohol 
count  of  .06  and  25  percent  of  those  exceeding  .15  were 
charged  with  impaired  driving  under  the  Criminal  Code. 
Eighty-eight  out  of  106  suspected  impaired  drivers  escaped 
prosecution  because  there  was  insufficient  legally  admissible 
evidence  to  confirm  their  impairment. 
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On  May  28th.,  1980,  one  year  after  the  B.C.  Study,  a  fatal 
accident  occurred  near  Swift  Current,  Saskatchewan,  involving 
a  busload  of  C.P.R.  employees,  an  asphalt  tanker-truck  and  an 
automobile.   Twenty-two  persons  in  the  bus  were  killed.   Although 
it  was  suspected  that  the  automobile  driver  may  have  been 
drinking  prior  to  the  accident  a  breath  sample  could  not  be 
obtained  to  confirm  this.   A  coroner's  inquest  was  held  and 
one  of  the  recommendations  made  by  the  coroner's  jury  was  that 
there  should  be  legislation  enacted  for  the  mandatory  taking 
of  blood-tests. 

In  1983,  as  a  result  of  pressure  from  the  public,  police 
forces  and  the  Saskatchewan  Canadian  Medical  Associations,  the 
government  of  Saskatchewan  enacted  legislation  for  the  taking 
of  blood-tests  from  drivers  suspected  of  having  consumed 
alcohol  and  who  were  incapable  of  providing  a  breath  sample. 
That  same  year  the  province  of  British-Columbia  enacted  pro- 
visions for  the  taking  of  blood-tests  at  the  discretion  of  a 
police  officer  where  a  driver  is  suspected  of  having  consumed 
alcohol . 

The  Federal  government  like  the  provinces  has  come  under 
strong  public  pressure  to  get  tougher  and  deal  more  effectively 
with  drinking-drivers.   On  December  19,  1984,  the  Minister  of 
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Justice,  Mr.  John  Crosbie,  tabled  in  the  House  of  Commons 
a  major  Criminal  Law  Amendment  Act  -  Bill  C-18  which  included 
some  very  tough  provisions  dealing  with  impaired  driving 
offences.   Along  with  several  newly  created  offences  and  stiffer 
penalties,  the  proposed  Act  provides  for  a  scheme  whereby 
blood  samples  can  be  taken  from  suspected  impaired  drivers  under 
tightly  regulated  conditions.   The  genesis  of  the  blood-testing 
provisions  in  the  Act  is  a  Report  to  Parliament,  Investigative 
Tests:   Alcohol,  Drugs  and  Driving  Offences  prepared  by 
the  Law  Reform  Commission  in  the  Fall  of  1983.   The  recommen- 
dations in  the  Report  were  made  in  response  to  what  was 
perceived  as  a  serious  deficiency  in  the  present  breatha- 
lyzer provisions  of  the  Criminal  Code. 

The  Report  distinguishes  between  two  types  of 
suspected  offenders  -  the  conscious  and  unconscious  suspected 
impaired  driver.   For  the  case  of  the  conscious  offender, 
who  is  unable  to  give  a  breath  sample  because  of  injury 
or  illness,  the  Commission  has  created  a  "demand-compliance" 
scheme.   This  scheme,  which  is  in  force  in  several  jurisdic- 
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tions  in  Australia,  as  well  as  in  the  United  Kingdom,  empowers 
a  peace  officer  to  lawfully  demand  that  a  suspect  provide 
a  blood  sample  when  because  of  injury  or  illness  he  or 
she  cannot  provide  a  breath  sample. 

The  person  is  given  a  choice  of  submitting  to 
a  blood  test  or  of  refusing  to  submit.   Reasonable  excuses 
for  a  failure  to  comply,  such  as  religious  convictions 
or  hemophilia  are  allowed,  but  an  unreasonable  refusal 
constitutes  an  offence  of  equal  gravity  to  the  offence 
charged.   As  a  further  protection  the  suspect  would  not 
be  required  to  provide  a  blood  sample  if  he  has  been  admitted 
to  a  hospital  or  is  undergoing  emergency  medical  treatment, 
unless  the  attending  physician  decides  that  taking  the 
sample  would  not  be  prejudicial  to  his  proper  care  or  treat- 
ment . 

It  is  our  view  that  this  recommendation  provides 
for  a  more  equitable  enforcement  of  impaired  driving  laws. 
It  would,  in  our  opinion,  close  a  serious  loophole  in  the 
present  law.   Injured  drivers  or  those  who  feign  serious 
injury  would  no  longer  be  able  to  escape  prosecution  because 
they  could  not  provide  a  breath  sample. 
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In  the  case  of  an  unconscious  suspect  the  Commission 
has  recommended  the  mandatory  acquisition  of  a  blood  sample 
pursuant  to  a  warrant.   The  warrant  in  such  cases  would 
usually  be  a  telephonic  warrant  as  recommended  in  our  Report 
on  Writs  of  Assistance  and  Telewarrants  and  provided  for 
in  Bill  C-18.   Proper  medical  protection  would  be  given 
to  the  accused  and  an  officer  could  only  cause  a  blood 
sample  to  be  taken  if  the  attending  physician  determined 
that  taking  the  sample  would  not  be  prejudicial  to  the 
proper  care  or  treatment  of  the  person. 

The  Commission  thought  long  and  hard  about  making 
this  last  recommendation.   We  tried  to  balance  the  civil 
liberties  of  an  accused  with  the  enormity  of  the  deaths 
and  injuries  caused  by  drinking-drivers ,  and  in  particular 
by  the  chronic  offender.   After  much  debate  at  the  project 
level,  at  Commission  meetings   and  consultation  with  the 
provinces,  we  concluded  that  the  balance  lay  with  intruding 
on  the  civil  liberties  of  accused. 

It  has  been  argued  that  the  non-consensual  taking 
of  blood  specimens  from  unconscious  drivers  would  place 
them  in  a  worse  position  than  conscious  drivers  who,  though 
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perhaps  liable  to  criminal  penalty,  wculd  be  able  to  refuse 
to   submit  to  the  procedure.   In  our  view,  if  the  taking 
of  blood  samples  were  only  permissible  pursuant  to  a  demand, 
unconscious  drivers  -  many  of  whom  will  have  entered  that 
state  as  a  result  of  gross  intoxication  and/or  serious 
accident  -  would  enjoy  an  unfair  advantage  over  conscious 
ones.   Indeed,  as  we  commented  in  our  Report,  this  state 
of  affairs  might  act  as  an  inducement  for  drinking  drivers, 
especially  the  chronic  offender,  to  feign  unconsciousness 
in  order  to  escape  breath  sample  demands.   It  is  our  belief 
that  provided  the  sample  is  taken  pursuant  to  a  warrant 
obtained  upon  reasonable  and  probable  grounds,  and  that 
the  person's  physical  condition  is  given  priority,  this 
recommendation  constitutes  one  of  the  "reasonable  limits" 
which  pursuant  to  section  1  of  the  Charter  "can  be  demon- 
strably justified  in  a  free  and  democratic  society." 

Along  with  its  recommendations  to  take  blood  samples 
from  impaired  drivers  the  Commission  has  recommended  very 
stringent  procedural  safeguards  to  protect  the  rights  of 
persons  compelled  to  give  blood  or  breath  samples.   In 
our  scheme  a  person  from  whom  a  breath  or  blood  sample 
is  demanded  would  be  entitled  to  a  warning  as  to  the  possible 
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consequences  of  a  failure  or  refusal  to  comply.   A  person 
from  whom  a  breath  sample  is  taken  would  be  entitled  to 
have  a  blood  sample  taken  as  well  on  his  request,  where 
it  would  not  be  impractical.   He  or  she  would  also  be  entitled 
to  be  informed  of  that  right.   A  person  from  whom  a  blood 
sample  is  taken  would  be  entitled  to  have  half  the  sample 
sent  to  an  independent  analyst,  and  to  be  informed  of  that 
right.   The  taking  of  any  blood  sample  would  be  lawful 
only  if  performed  by  a  person  qualified  by  professional 
training.   Blood  samples  would  be  required  to  be  taken 
in  a  manner  ensuring  minimum  discomfort  to  the  person. 
Medical  professionals  also  would  be  protected  by  a  rule 
providing  that  no  medical  practitioner  or  registered  nurse 
would  be  liable  for  any  failure  or  refusal  to  take  a  blood 
sample  from  any  person. 

A  substantial  violation  of  any  of  these  procedures 
would  result  in  the  evidence  so  obtained  being  excluded, 
unless  the  court  is  of  the  opinion  that  admission  of  the 
evidence  would  not  bring  the  administration  of  justice 
into  disrepute.   This  exclusionary  rule  would  provide  a 
higher  standard  of  protection  than  that  in  s.24(2)  of  the 
Charter. 
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The  Commission  in  recommending  these  stringent 
safeguards  has  sought  to  temper  the  increased  intrusions 
authorized  by  these  proposals  with  provisions  which  guarantee, 
to  the  greatest  degree  possible,  the  accuracy  of  the  evidence 
obtained  and  the  health  and  safety  of  the  individual. 
Unfortunately,  Bill  C-18  has  not  incorporated  all  of  these 
safeguards.   The  Bill,  however,  has  gone  to  Committee, 
and  it  is  hoped  that  there  some  of  the  omitted  safeguard:; 
would  be  inserted. 

The  Commission,  however,  is  very  confident  that 
it  has  made  the  right  decision  in  recommending  the  taking 
of  blood  samples  under  these  restricted  conditions.   A 
recent  poll  conducted  by  CTV  showed  that  72  percent  of 
Canadians  were  in  favour  of  the  police  being  allowed  to 
order  a  blood  test  from  an  unconscious  or  injured  crash 
victim  if  they  suspected  he  or  she  had  been  drinking. 
In  British  Columbia,  which  like  Saskatchewan,  has  a  pro- 
vincial blood  testing  scheme,  88  percent  of  the  people 
polled  were  in  favour  of  such  a  scheme. 

The  taking  of  blood  samples  is  a  recommendation 
which  all  three  federal  political  parties  are  in  agreement. 
The  scheme  which  was  first  introduced  by  the  Liberals  in 
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February  1984,  was  picked  up  by  the  Conservatives  in  Bill 
C-18.   At  the  second  reading  of  the  Bill  Ian  Waddel,  the 
N.D.P.  member  for  Vancouver-Kingsway,  commented  that  in 
his  view  the  provision  for  blood  testing  was  long  overdue 
and  he  would  like  to  see  the  provisions  enacted. 

The  Commission  is  very  well  aware  that  the  intro- 
duction of  blood  testing  will  not  be  the  key  factor  in 
reducing  alcohol  related  accidents.   The  fight  against 
drunk  driving  must  be  a  multif aceted  fight,  utilizing  legis- 
lation, enforcement,  education,  publicity,  and  whatever 
other  tools  are  available.    The  key,  however,  in  the  fight 
against  drunk-driving  is  to  create  a  social  climate  in 
which  our  citizens  will  view  drinking  and  driving  as  socially 
unacceptable . 

It  goes  without  saying  drinking  and  driving  is 
a  serious  social  problem  for  our  Canadian  society.   It 
is  a  deathly  problem.   But  I  am  confident  that  there  is 
a  growing  consensus  amongst  Canadians  that  drinking  and 
driving  is  no  longer  to  be  tolerated.   The  new  laws  being 
proposed  in  Bill  C-18  are  a  direct  result  of  heavy  lobbying 
on  the  part  of  grass-root  organizations  to  get  tough 
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with  drunk  drivers.   If  the  Commission  through  its  recommend- 
ations, could  have  played  a  small  role  in  helping  to  decrease 
the  statistics  and  change  the  attitudes  of  Canadians  towards 
drinking  and  driving,  I,  as  the  President  of  the  Commission, 
would  be  very  proud  of  this  achievement.* 


*The  recommended  legislation  has  been  in  force  since 
December  31,  1985.   See  the  Criminal  Law  Amendment  Act, 
1985,  ss.  237-241. 
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"Our  fundamental  commitment  should  be  to  the 
maximum  amount  of  freedom  of  expression  and 
the  openness  of  trial  and  pre-trial  proceedings, 
unless  there  is  a  reasonable  likelihood  that  there 
would  be  serious  damage  to  an  individual,  impair- 
ment of  a  fair  trial  or  injury  to  society." 


*  Later  published  in  The  Media,  the  courts  and  the  Charter, 
Anisman  &  Linden  ( Ed s . ) ,  Carswell ,  1986 . 
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I.   INTRODUCTION 

Modern  communications  have  made  a  dramatic  impact  on 
our  everyday  lives.   The  speed  with  which  information  is 
disseminated  makes  it  possible  for  an  attempt  on  a  world 
leader's  life  to  be  almost  instantaneously  broadcast  around 
the  globe.   The  arrest  of  a  group  of  men  on  a  morals  charge 
in  a  small  Ontario  town  can  be  reported  in  the  Globe  and 
Mail  and  be  read  about  by  citizens  across  the  country.   A 
prominent  Saskatchewan  politician  is  charged  with  murdering 
his  wife  and  the  Globe  and  Mail's  front  page  headline  reads 
"Thatcher  killer  ex-wife,  former  girlfriend  to  testify".   A 
man  is  arrested  for  soliciting  a  prostitute.   He  wants  to 
plead  guilty.   Instead  he  finds  himself  the  victim  of  a  test 
case  and  his  innocent  family's  reputation  damaged  by  the 
publicity.   A  Canadian  is  charged  with  murdering  a  famous 
American  movie  and  television  star.   Her  extradition  and 
bail  hearing  in  Toronto  becomes  world  news. 

The  examples  raise  important  questions  about  the 
effect  rapid  widespread  dissemination  of  news  has  on  our 
justice  system  and  on  the  privacy  rights  of  innocent 
individuals.   The  protection  of  innocent  individuals  against 
adverse  publicity  is  a  right  which  the  Supreme  Court  of 
Canada  has  held  to  be  a  value  of  "superordinate 
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importance".  One  of  the  issues  this  paper  will  look  at  is 
how  does  this  new  emerging  right  of  privacy  fit  in  with  our 
traditional  view  of  openness  of  court  procedure  and  freedom 
of  the  press. 

The  historical  origin  of  the  public  trial  is  unknown. 
It  has,  however,  been  a  matter  of  unwavering  custom  and  the 
respected  law  of  England  for  hundreds  of  years.   As  far  back 
as  the  14th  century  reports  on  the  societal  value  of  the 
open  court  have  been  recorded.   The  Eyre  of  Kent,  a  general 
court  held  in  1313-1314,  set  down  in  its  records  the 
importance  of  the  public's  attendance  at  trials.   The 
records  noted  that: 


"The  King's  will  was  that  all  evil  doers  should  be 
punished  after  their  deserts,  and  that  justice  should 
be  ministered  indifferently  to  rich  as  to  poor;  and 
for  the  better  accomplishing  of  this,  he  prayed  the 
community  of  the  county  by  their  attendance  there  to 
lend  him  their  aid  in  the  establishing  of  a  happy  and 
certain  peace  that  should  be  both  for  the  honour  of 
the  realm  and  their  own  welfare." 


Esteemed  legal  scholars,  such  as  Hale  in  the  17th 
century,  Blackstone  in  the  18th  century,  and  Bentham  in  the 
19th  century,  have  all  written  about  the  importance  of 
openness  for  the  proper  functioning  of  a  trial.   In  their 
view  the  open  trial  assured  that  judicial  proceedings  were 
conducted  fairly,  that  perjury  was  discouraged,  that 
misconduct  on  the  part  of  the  participants  was  prevented  and 
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that  bias  and  partiality  in  decisions  were  avoided. 

Other  reasons  given  for  the  general  presumption  in 
favour  of  the  open  trial  is  that  "it  militates  against  the 
use  by  the  executive  of  the  courts  to  achieve  its  own  ends" 
and  "reduced  the  possibility  of  any  abuse  of  judicial 
power".    Also,  "many  aspects  of  the  enforcement  of  criminal 
law,  such  as  general  abhorrence  of  certain  acts  or  general 
deterrence,  demand  that  the  public  be  informed".   Therefore, 
the  open  trial  is  not  only  in  the  interest  of  the  accused 
and  the  prosecutor,  but  it  is  also  in  the  interest  of  the 
public  itself. 

There  are,  however,  other  legal  writers  who  hold 
another  view  of  the  open  trial.   The  American  scholar,  Max 
Radin,  has  argued  that  we  indulge  ourselves  in  the  illusion 
that  what  motivates  the  public  to  attend  criminal  trials  is 
to  get  "valuable  and  salutary  lessons  from  the 
proceedings".    Rather,  he  states,  "our  educational 
experience  has  taught  us  that  neither  men  nor  women  nor 
children  learn  anything  in  which  they  are  not  interested, 
and  there  is  not  the  slightest  reason  to  suppose  that  the 
audience  in  a  sensational  trial  leaves  the  courtroom  with 
anything  but  the  recollection  of  a  thrill".   In  his  view 
"the  state  is  under  no  duty  to  provide  a  small  selection  of 
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curious  seekers  for  excitement  with  a  theatrical 
performance.   There  is  in  the  last  analysis  no  more  reason 
for  the  public  trial  as  it  is  currently  conceived  than  there 
is  for  a  public  execution". 

In  Canada  the  rule  of  the  open  court,  inherited  from 
England,  is  now  well  established.   The  Supreme  Court  of 
Canada  in  the  recent  leading  case  of  the  Attorney  General  of 
Nova  Scotia  v.  Maclntyre  has  held  that  openness  in  court 
proceedings  is  essential  for  the  maintenance  of  public 
confidence  in  the  administration  of  justice.    Subsection 
11(d)  of  our  Charter  guarantees  any  person  charged  with  an 
offence  the  right  to  a  public  hearing.   This  right  to  a 
public  hearing,  however,  has  been  interpreted  to  be  a  right 
of  the  accused  alone,  and  not  a  right  of  the  public  to  be 

g 

present.    Nevertheless,  excluding  the  public  from  court 
proceedings,  would  in  effect  also  exclude  the  press. 
Closing  the  courtroom  to  the  press  could,  unless  the 
exclusion  met  the  standards  of  section  one,  result  in  an 
infringement  of  freedom  of  the  press  as  guaranteed  by 
section  2(b)  of  the  Charter. 

Freedom  of  expression  and  freedom  of  the  press  are 
cornerstones  of  individual  liberty  and  of  a  free  society. 
Empowered  with  "a  duty  to  investigate  and  publicize  all 
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matters  concerning  the  extension  or  abridgement  of 

individual  liberties,  the  press  has  been  described  as  the 

9 
'staunch  guardian  of  the  public  interest'".    In  order  to 

fulfill  this  duty  the  press  must  be  allowed  to  keep  the 

public  informed  about  the  functioning  of  the  judiciary;  to 

act  as  a  "watchdog"  and  to  report  on  prosecutorial  excesses 

or  any  infringement  on  the  rights  of  the  accused. 


However,  there  are  those  who  claim  that  the  interest 
of  the  press  has  been  devoted  almost  exclusively  to  dramatic 
criminal  cases  involving  either  sensational  crimes  or 
prominent  persons.   Widespread  publicity  of  a  sensational 
criminal  case,  such  as  the  recent  murder  trial  of  Colin 
Thatcher  or  the  criminal  abortion  trial  of  Henry 
Morgentaler,  can,  unless  sufficient  precautions  have  been 
taken,  result  in  an  accused  being  exposed  to  detrimental 
publicity.   It  is  for  this  reason  that  legal  exceptions  and 
limitations  have  been  placed  on  the  freedom  of  the  press  to 
report  on  criminal  trial  and  pre-trial  proceedings. 

The  reasonableness  and  justifiability  of  limitations 
on  publicity  and  access  to  the  courts  did  not,  in  the  days 
before  the  enactment  of  the  Charter  of  Rights  and  Freedoms, 
attract  much  legal  consequence.   Some  challenges  have  been 
made,  unsuccessfully,  to  the  validity  of  some  of  these 
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limitations  based  on  the  rights  set  out  in  the  Canadian  Bill 
of  Rights.     The  rights  set  out  in  the  Charter,  however,  by 
contrast  to  those  in  the  Bill  of  Rights,  are 
constitutionally  entrenched,  and  so  have  supremacy  over 
inconsistent  statutory  and  common  law  provisions. 


Since  the  enactment  of  the  Charter  there  have  been  a 
growing  number  of  cases  challenging  the  reasonableness  of 
the  limitations.   Several  courts  have  rules  upon  the 
requirement  in  s.  12(1)  of  the  Juvenile  Delinquents  Act,  now 
repealed  by  the  Young  Offenders  Act,  that  the  trials  of 

juveniles  take  place  "without  publicity".     In  Re  Southam 

12 

and  the  Queen,  "  this  provision  was  challenged  as  being  an 

unconstitutional  infringement  upon  freedom  of  the  press. 
After  weighing  the  overall  public  interest  in  openness 
against  the  privacy  interests  the  provision  was  designed  to 
protect,  the  Ontario  Court  of  Appeal  (per  MacKinnon,  J. A.) 
found  that  the  provision  could  not  be  justified  in  a  free 
and  democratic  society.   The  absolute  ban  in  s.  12(1)  was 
characterized  as  being  overly  broad  and  that  "society  loses 
more  than  it  protects  by  the  all-embracing  nature  of  the 
section"  (p.  536). 12 

Even  though  the  Juvenile  Delinquents  Act  has  since 
been  replaced  by  the  Young  Offenders  Act,  which  contains 
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less  restrictive  provisions,  the  Southam  case  provides  a 
model  for  the  kind  of  analysis  that  the  Charter  demands  in 
this  area.   Restrictions  on  access  to  courts  and  the  freedom 
of  the  press  to  publish  court  proceedings  must  be  measured 
against  the  general  public  interests  favouring  complete 
openness.   Only  those  limitations  that  are  rational  and 
proportional  to  their  purpose  can  survive  Charter  scrutiny. 

The  Young  Offenders  Act  introduced  many  changes  into 
proceedings  involving  young  persons.   It  also  removed  the 
blanket  exclusion  of  the  public  and  press  contained  in  s. 
12(1)  of  the  Juvenile  Delinquents  Act  that  was  struck  down 
in  the  Southam  case.   In  its  place  is  a  discretionary  power 
(s.  39(1) (a))  to  exclude  the  public  where  there  would  be 
serious  injury  or  prejudice  caused  to  the  accused,  a  victim 
or  a  witness  by  public  attendance.   The  Act ,  however, 
retains  the  prohibition  from  publishing  the  identity  of  a 
young  accused  and  goes  further  than  the  Juvenile  Delinquents 
Act  in  protection  the  identities  of  young  victims  and 
witnesses  as  well  (s.  38(1)).   These  limitations  on  press 
freedom  were  recently  challenged  in  Southam  v.  The  Queen  as 
being  contrary  to  the  Charter .     Mr.  Justice  John  Holland 
of  the  Supreme  Court  of  Ontario  found  that  the  provisions  of 
the  Young  Offenders  Act  differed  from  those  of  the  Juvenile 
Delinquents  Act  in  that  the  press  and  the  public  were  now 
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welcome  to  attend  the  trials  of  young  persons  subject  to  the 
two  statutory  limitations.   He  held  that  these  limits  were 
justifiable  on  the  basis  that  the  protection  and 
rehabilitation  of  young  persons  in  the  criminal  justice 
system  was  a  social  value  of  "superordinate  importance"  and 
were  reasonable  limitations  on  freedom  of  expression 
including  freedom  of  the  press  within  section  one  of  the 
Charter . 

Unlike  the  Young  Offenders  Act,  there  is  no  similar 
statutory  provision  protecting  the  identity  of  adult 
accused.   Accused  persons  have  attempted  to  shield 
themselves  from  publicity  by  invoking  in  their  favour  a 
variety  of  Charter  rights  such  as  the  right  to  a  fair  trial 
before  an  impartial  tribunal  (s.  11(a)),  the  right  to  be 
presumed  innocent  (s.  11(d)),  and  the  right  to  security  of 
the  person  (s.  7).   Application  by  accused  for  a  court  order 

banning  publication  of  their  identity  on  these  grounds  have 

14 
so  far  been  unsuccessful,    even  where  there  is  evidence 

that  publicity  would  likely  cause  harm  not  just  to  the 

accused  but  to  his  family. 

There  are  provisions  in  the  Criminal  Code  which  exist 
to  ensure  that  pre-trial  publicity  does  not  prejudice  the 
fairness  of  any  subsequent  proceedings.   The  powers  to 
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impose  a  publication  ban  on  evidence  tendered  at  an 

16  17  , 

extradition  hearing    or  at  a  preliminary  inquiry    have 

both  been  found  to  be  reasonable  limits  on  freedom  of  the 

press,  given  that  they  exist  to  protect  society's,  and  the 

accused's,  need  for  a  fair  hearing  --  one  part  of  which  is 

an  impartial  tribunal.   On  the  same  reasoning,  a  ban  on 

publication  of  the  fact  that  an  application  for  a  change  of 

venue  has  been  made  has  also  been  found  to  be  a  reasonable 

limit  on  press  freedom. 

The  re-evaluation  of  the  limitations  on  publicity  and 
access  to  the  courts  cannot  be  left  to  a  case  by  case  basis 
of  legal  challenges  under  The  Charter  of  Rights  and 
Freedoms .   What  is  required  of  us  in  this  post  Charter  era 
is  to  engage  in  a  formal  and  fundamental  review  of  the  basic 
principle  of  openness  of  judicial  proceedings  and  its 
exceptions.   We  must  certainly  reaffirm  the  soundness  of  the 
basic  principle  of  openness.   However,  we  must  also  examine 
the  deviations  from  this  principle  for  their  continued 
necessity  and  validity  and  further  determine  whether  or  not 
the  interests  of  those  involved  in  judicial  proceedings  are 
being  given  due  attention. 
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II.   THE  PRESENT  LAW 

Exceptions  to  the  rule  of  openness  are  found  in  the 
common-law  of  contempt  of  court  and  in  Canadian  statutes, 
such  as  the  Criminal  Code,  the  Young  Offenders  Act,  the 
Official  Secrets  Act,  and  the  Combines  Investigation  Act. 
The  discussion  to  follow  will  outline  the  present  law,  raise 
some  of  the  flaws  in  both  the  form  and  substance  of  the 
present  provisions,  and  suggest  some  ideas  for  reform.   The 
primary  focus  of  the  discussion  will  be  on  the  Criminal  Code 
which  contains  the  main  issues  that  have  to  be  re-evaluated. 

The  Charter,  as  stated  previously,  has  forced  us  to 
focus  on  re-evaluating  the  present  exceptions  to  the  open 
court  rule  since  they  prima  facie  infringe  the  entrenched 
right  of  the  freedom  of  the  press.   In  our  re-evaluation  of 
these  restrictions  to  see  if  they  meet  the  standards  of 
section  1,  we  must  consider  the  interests  they  are 
protecting.   We  must  analyse  why  and  to  what  extent  these 
interests  need  to  be  protected  and  whether  such  protection 
is  reasonable  and  justifiable  in  our  free  and  democratic 
society . 

There  are  three  major  categories  of  interests  that 
are  being  protected  by  the  limitations  on  the  open  trial. 
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These  are:   (1)  protecting  the  interest  of  vulnerable 
individuals  in  the  legal  process,  such  as  victims, 
witnesses,  and  accused;  (2)  ensuring  that  trials  are 
conducted  as  objectively  as  possible;  and  (3)  serving  other 
social  interests  such  as  public  morals  or  national  security. 
While  this  paper  will  discuss  these  categories  separately  it 
must  be  noted  that  this  grouping  cannot  be  regarded  as 
rigid.   Often,  the  interests  of  individuals  will  overlap 
with  those  of  fair  trial  and  of  society  as  a  whole. 
Nevertheless,  separating  these  categories  is  useful  for 
discussion  purposes. 

A .   Individual  Interests 

The  common  law  recognized  that  the  presumption  in 
favour  of  openness  and  publicity  could  be  departed  from 
where  the  interests  of  certain  particularly  vulneralbe 

persons  was  deserving  of  protection.   The  case  of  Scott  v. 

19 
Scott    named  wards  of  the  court  and  the  mentally  disabled 

as  persons  whose  privacy  interests  were  paramount  over  the 

general  public  interest  in  access  to  judicial  proceedings. 

Canadian  statutory  law  now  recognizes  that  other 

individuals,  for  a  variety  of  reasons,  need  similar  legal 

protection.   Protection  is  given  to  victims  of  sexual 

assault,  youthful  offenders,  informers,  vulnerable  witnesses 


556    Limi tat  ions    on  Media   Coverage    of  Legal    Proceedings 

and  accused  in  sensational  trials.   Sometimes  this  is  done 
to  shield  the  vulnerable  individual  and  at  other  times  to 
protect  the  fairness  of  the  trial  procedure. 

Although  there  is  no  general  protection  in  the 
Criminal  Code  given  to  victims  who  may  be  involved  in 
sensational  cases  and  may  wish  to  have  their  privacy 
protected,  specific  protection  is  given  to  victims  of  sexual 
assaults.   Under  section  442(3)  a  victim-complainant  can 
apply  to  the  court  to  have  his/her  identification  concealed 
from  the  public.   Until  the  recent  Ontario  Court  of  Appeal 
case  of  Canadian  Newspaper  Company  v.  Attorney  General  of 
Canada,    this  was  an  automatic  right  if  the  victim  applied. 
The  Court  of  Appeal,  however,  has  held  that  the  mandatory 
aspect  of  this  section  was  an  infringement  on  the  freedom  of 
the  press  which  did  not  meet  the  section  1  standards  of  the 
Charter.   Therefore  in  Ontario  the  victim-complainant's 
right  to  have  her  identity  concealed  is  now  a  discretionary 
right . 

The  Code  under  subsections  246.6(3)  and  (4)  also 
protects  victim-complainant  by  excluding  the  public  and 
banning  publication  at  the  voir  dire  to  determine 
admissibility  of  the  complainants  sexual  history.   The 
protection  given  the  victim-complainant  is  automatic  and  any 
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one  who,  without  lawful  excuse,  contravenes  the  publication 
ban  is  guilty  of  a  summary  conviction  offence.   Even  with 
these  protections,  complainants  may  be  reluctant  to  testify 
out  of  embarrassment  or  fear.   As  much  as  greater  protection 
for  and  sensitivity  toward  complainants  may  well  be 

desirable  in  our  law,  it  has  been  held  that  fear  does  not 

2 1 
justify  a  complainant's  refusal  to  testify.     Neither  does 

it  permit  a  court  to  exclude  the  public  from  the  trial, 

unless  there  is  some  clear  evidence  that  spectators  are 

intimidating  the  complainant. 

Unlike  the  case  of  victims  the  Criminal  Code  does  not 
have  any  specific  provisions  to  shield  vulnerable  witnesses 
who  get  caught  up  in  notorious  trials.   There  are,  however, 
two  general  provisions  in  the  Code  where  a  judge  could  order 
that  the  public  be  excluded  when  a  witness  was  testifying. 
Subsection  465(1)  (j)  gives  a  justice  a  wide  discretionary 
power  to  clear  the  court  at  a  preliminary  hearing  "where  it 
appears  to  him  that  the  ends  of  justice  will  be  best  served 
by  so  doing".   This  subsection  has  been  used  at  the 
preliminary  hearing  of  one  of  Dr.  Morgentaler ' s  trials  to 
protect  the  names  of  women  who  had  obtained  abortions.     In 
this  case,  although  the  public  was  excluded,  the  press  was 
allowed  to  remain  in  the  courtroom  on  the  understanding  that 
the  identity  of  the  witnesses  would  be  protected. 
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The  general  subsection  442(1)  which  enunciates  the 
open  court  rule  and  gives  three  general  exceptions  to  it, 
(the  public  can  be  excluded  at  the  discretion  of  a  judge  in 
the  "interest  of  public  morals,  the  maintenance  of  order  or 
the  proper  administration  of  justice")  has  been  used  on 

occasion  to  empty  a  courtroom  in  order  to  encourage  a 

24 
witness  to  testify.     In  several  cases  the  court  has 

allowed  a  publication  ban  on  the  identity  of  witnesses  when 

their  physical  safety  has  been  threatened,  such  as  prison 

25 
inmates  giving  evidence  against  other  prisoners,    or  in 

2  6 

cases  where  police  informers  are  required  to  testify.     The 

courts,  however,  as  a  matter  of  policy  have  been  reluctant 
to  exclude  the  public  from  trials  or  prohibit  the 

publication  of  names  as  a  means  of  protecting  the  personal 

27 
sensibilities  of  witnesses. 


Under  the  Young  Offenders  Act  a  youth  court  has  the 
power  to  exclude  any  person  whose  presence  is  unnecessary  to 
the  proceedings,  where  evidence  is  being  presented  that 
would  be  "seriously  injurious  or  prejudicial"  to  the  young 
accused,  victim  or  witness.   This  power  has  been  found  not 
to  offend  the  Charter,  in  that  it  does  not  constitute  an 
absolute  ban  on  public  access  such  as  the  Juvenile 
Delinquents  Act  required.   As  such,  it  is  a  reasonable  limit 
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on  freedom  of  the  press.   Similarly,  section  38(1)  which 
prohibits  the  publication  of  the  identity  of  young  persons 
"aggrieved"  by  an  offence  has  been  held  to  be  within  section 
1  standards  of  the  Charter. 

In  contrast  to  the  care  taken  to  respond  to  the 
interests  of  young  accused,  there  is  no  statutory  power 
permitting  a  court  to  withhold  the  name  of  an  adult  accused 
from  the  public  and  the  press.   Courts  have  generally  been 
reluctant  to  accede  to  requests  to  prevent  publication  of  an 
accused's  name.   This  policy  position  on  the  part  of  the 
courts  will  be  discussed  further  in  Part  III  of  this  paper. 

B.   Due  Process 

There  are  both  common  law  and  statutory  bases  for 
restricting  public  access  to  courts  and  limiting  publication 
to  ensure  that  the  judicial  process  is  free  from,  and 
appears  to  be  free  form,  outside  influences. 

The  common  law  of  contempt  of  court  proscribes,  among 

other  things,  the  publication  of  any  matter  that  tends  to 

2  8 

prejudice  the  outcome  of  pending  litigation.     The 

rationale  for  this  restriction  lies  in  preventing  any 
disturbance  of  the  presumed  objectivity  of  prospective 
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jurors  and  adjudicators  that  mflamatory  reporting  might 
cause.   The  rule,  however,  does  not  depend  upon  the  showing 
of  any  actual  influence.   The  mere  likelihood  of  prejudice 

attracts  contempt  proceedings  against  the  source  of  the 

2  9 

publication.     Thus,  even  where  there  is  no  demonstrable 

prejudice,  the  law  of  contempt  attempts  to  ensure  that 
jurors  and  judges  are  not  unconsciously  swayed  by  what  they 
have  heard  outside  of  the  courtroom.     It  also  prevents 
there  being  any  perceived  relationship  in  the  public's  mind 
between  partisan  publicity  and  the  outcome  of  judicial 
proceedings . 

Bill  C-19,  the  omnibus  criminal  law  amendment  bill 
introduced  last  year  (first  reading,  Feb.  7,  1984),  would 
have  codified  the  law  of  contempt  along  the  lines  urged  by 
the  Law  Reform  Commission.   It  would  have  created  the 
offence  of  "interference  with  judicial  proceedings".   Only 
those  publications  that  created  a  "substantial  risk"  of 
prejudicing  judicial  proceedings  would  be  proscribed  under 
the  proposed  amendment.   The  provision  also  would  have 
introduced  good  faith  defences  to  the  offence  of  interfering 


with  judicial  proceedings  not  now  recognized  at  common 
law.     Bill  C-19  died  on  the  order  paper  with  the 
dissolution  of  Parliament  last  spring. 
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There  are  provisions  in  the  Criminal  Code  whose 
purpose  is  to  prevent  publicity  surrounding  pre-trial  events 
from  affecting  the  outcome  of  a  subsequent  trial  .   Because 
evidence  tendered  at  a  bail  hearing  or  a  preliminary  inquiry 
may  or  may  not  be  admissible  at  trial,  there  is  some  risk 
that  publication  of  that  evidence  may  irrevocably  influence 
prospective  jurors.   Thus,  a  court  has  the  power  to  impose  a 
publication  ban  on  evidence  tendered  at  a  bail  hearing  (s. 
457.2(1))  or  at  a  preliminary  inquiry  (s.  467(1)).   Both  of 
these  provisions  have  been  found  to  be  reasonalbe  limits  on 
freedom  of  the  press.     Of  a  similar  purpose  is  the 
discretionary  power  given  to  a  justice  to  exclude  the  public 
from  a  preliminary  inquiry,  where  the  ends  of  justice  so 
require  (s.  465(l)(i)). 

Perhaps  the  most  potentially  prejudicial  evidence 
that  could  be  published  prior  to  a  trial  would  be  an 
admission  or  confession  of  the  accused.   There  is  an 
absolute  prohibition  in  the  Code  against  publishing  a  report 
of  an  admission  or  confession  tendered  at  a  preliminary 
inquiry,  at  least  until  the  accused  has  been  discharged,  or 
the  trial  has  ended  (s.  470(2)).   Although  there  is  no 
statutory  provision  to  that  effect,  the  publisher  of  a 
report  of  an  admission  or  confession  other  than  one  entered 
at  a  preliminary  inquiry  might  be  guilty  of  contempt  of 
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court  if  the  report  tended  to  prejudice  the  likelihood  of  an 
accused's  being  tried  fairly.     In  this  respect,  although 
it  is  not  entirely  certain,  the  common  law  of  contempt  and 
the  Criminal  Code  mechanisms  for  limiting  the  publicity 
attendant  upon  judicial  proceedings  may  complement  one 
another . 

To  further  ensure  that  jurors  consider  only  the  facts 
before  them,  the  Code  prohibits  the  publication  of  any 
information  that  was  heard  at  trial  in  the  jury's  absence, 
until  it  retires  to  consider  its  verdict  (s.  576.1(1)).   Of 
course,  this  only  applies  where  the  jury  has  not  been 
sequestered.   Further,  it  is  only  where  a  breach  of  this 
rule  can  be  shown  to  have  resulted  in  a  miscarriage  of 
justice,  that  an  appeal  court  will  set  aside  the  jury's 
verdict . 

C.   Social  Interests 

At  common  law,  there  was  little  recognition  of 
societal  interests  that  might  be  served  by  limiting  access 
to  the  courts  or  restricting  publication.   The  sole  social 
interest  that  might  permit  exercise  of  the  power  to  exclude 
the  public  from  the  courts  was  the  due  administration  of 
justice.   In  Scott  v.  Scott,    Earl  Loreburn  stated  that  in 
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the  cases  where  exclusion  of  the  public  had  been  permitted 
at  common  law: 


"...the  underlying  principle. .. is  that  the 
administration  of  justice  would  be  rendered 
impracticable  by  their  presence,  whether  because  the 
case  could  not  be  effectively  tried,  or  the  parties 
entitled  to  justice  would  be  reasonably  deterred  from 
seeking  it  at  the  hands  of  the  court". 


The  broad  discretionary  power  now  contained  in 
subsection  442(1)  of  the  Code  to  exclude  the  public  from  the 
courtroom  "in  the  interest  of  public  morals,  the  maintenance 
of  order  or  the  proper  administration  of  justice"  is  then, 
of  relatively  recent  origin.   The  present  expansive 
provision  dates  from  the  1953  revision  of  the  Code . 
Parliament  would  appear  to  have  endorsed  the  merits  of  this 
power  by  including  it  in  these  precise  terms  in  the  Young 
Offenders  Act. 

The  exclusionary  power  has  been  used  infrequently  and 
with  restraint  by  Canadian  courts.   With  respect  to  public 
morals,  it  has  been  held  that  it  is  not  the  nature  of  the 
offence,  but,  rather,  the  kind  of  evidence  to  be  heard  that 
must  be  considered  in  making  an  order  to  exclude  the 
public.     Also,  as  stated  earlier,  the  power  cannot  be  used 


merely  to  protect  witnesses  form  embarrassment  in  testifying 
in  a  trial  of  a  sexual  offence,  al 
to  encourage  witnesses  to  testify. 


in  a  trial  of  a  sexual  offence,  although  it  may  be  invoked 

38 
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Where  the  public  has  been  excluded  under  subsection 
442(1),  the  order  should  last  only  so  long  as  is  necessary 
to  serve  the  public  interest  at  stake.   If  a  court  wrongly 

exercises  its  discretion  to  close  a  trial  to  the  public,  an 

39 

appeal  court  will  order  a  new  trial. 

The  protection  of  public  morals  is  also  the  object  of 
the  Code  offence  of  publishing  any  indecent  matter,  in 
relation  to  any  judicial  proceedings,  that  is  "calculated  to 
injure  public  morals"  (s.  162(l)(a)).   An  exemption  is 
provided  for  law  reports,  professional  publications, 
court-ordered  reports  and  communications  between  the 
parties . 

Another  provision  aimed  at  protecting  a  general 
social  interest  is  the  power  under  the  Official  Secrets  Act 
to  exclude  the  public  from  the  trial  of  an  offence  under 
that  Act  in  the  name  of  national  security  (s.  14(2)).   The 
prosecution  may  apply  for  such  an  order  where  publication  of 
evidence  tendered  at  the  trial  would  be  contrary  to  state 
interests.   Although  the  public  can  be  excluded  from  the 
trial,  the  sentencing  of  an  offender  must  take  place  in 
public  (s.  14(2)). 
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A  nettlesome  question  has  arisen  in  recent  years  as 
to  whether  the  issuance  of  search  warrants  under  the  Code  is 
a  process  to  which  the  public  has  access,  along  with  the 
related  issue  of  whether  the  information  upon  which  warrants 
are  issued  can  be  revealed  to  the  public.   The  controversy 

began  with  the  Supreme  Court's  decision  in  A.G.  Nova  Scotia 

40 
v.  Maclntyre .     There,  one  of  the  issues  Dickson,  J.  (as  he 

then  was)  considered  was  the  general  public  interest  in 

complete  openness  in  all  judicial  proceedings  against  the 

competing  values  of  effective  law  enforcement.   In  the 

result,  it  was  concluded  that  effective  law  enforcement 

would  be  severely  hampered  by  public  attendance  at  the 

issuance  of  search  warrants,  since  the  crucial  element  of 

surprise  in  the  execution  of  the  warrant  would  all  but 

disappear.   An  in  camera  proceeding,  in  those  circumstances, 

was  found  to  be  justifiable,  but  there  would  be  no  reason  to 

restrict  access  to  the  warrant  after  it  had  been  executed. 

Thus,  the  proper  administration  of  justice  has  been 
found  in  Maclntyre  to  be  a  social  value  of  "superordinate 
importance"  justifying  departure  from  the  usual  rule  of 
complete  oppenness.   The  Law  Reform  Commission  has  recently 
considered  the  competing  social  values  at  stake  and  has 
recommended  legislative  change  in  its  1985  report  on  Search 
and  Seizure.   The  Commission's  position  differs  somewhat 
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from  the  result  in  Maclntyre .   It  recommends  that  access  be 
allowed  to  the  warrant  and  the  supporting  information  after 
execution  of  the  warrant,  but  that  the  contents  should  not 
be  published  until  the  person  who  has  been  searched  has  been 
discharged  at  a  preliminary  inquiry  or,  if  committed  for 
trial,  the  trial  has  ended.   In  other  words,  it  would  be  the 
existence  and  result  of  subsequent  criminal  proceedings  that 
would  determine  whether  and  when  the  content  of  the  warrant 
could  be  published,  not,  as  in  Maclntyre,  the  success  of  the 
search.   Publicity  would  also  be  permitted  where  the  person 
searched  applied  to  have  the  publication  ban  set  aside, 
under  the  Commission's  recommended  approach. 

There  is  currently  a  Bill  before  the  House  of  Commons 
that  would  prohibit  publication  of  the  contents  of  a  search 
warrant  after  issuance,  without  the  consent  of  the  occupant 

of  the  premises,  unless  a  charge  has  arisen  out  of  the 

4  1 
search.     Here,  a  criminal  charge  resulting  from  the  search 

would  permit  the  warrant's  contents  to  be  published,  not  a 

fruitful  search,  as  in  Maclntyre,  nor  criminal  proceedings 

as  is  proposed  by  the  Law  Reform  Commission.   Obviously,  the 

matter  requires  a  delicate  balancing  of  factors  in  arriving 

at  the  best  means  of  reconciling  the  interests  at  stake. 


Limitations    on    Media    Coverage    of   Legal    Proceed  1 ngs     567 

III.   CRITIQUE  OF  THE  PRESENT  LAW 

The  most  striking  characteristics  of  the  law 
governing  public  access  to  the  judicial  process  are  its  lack 
of  certainty,  consistency  and  clarity.   The  use  of 
exclusions  currently  falls  into  the  seemingly  ever-spreading 
lap  of  judicial  discretion,  without  sufficient  statutory 
guidance  as  to  the  exercise  of  that  discretion.   It  is  not 
questioned  that  the  capacity  to  control  court  proceedings, 
protect  the  rights  of  those  affected  and  to  administer 
justice  fairly  must  ultimately  reside  in  the  judiciary. 
However,  the ^circumstances  under  which  a  court  may  depart 
form  the  general  rule  of  openness  must  be  more  clearly 
articulated. 

Not  only  are  the  provisions  dealing  with  press  bans 
and  public  exclusions  inconsistent  and  difficult  to 
understand  but  there  is  no  logic  or  order  to  the  placement 
of  the  provisions  in  the  Criminal  Code.   Provisions  banning 
publication  or  excluding  the  public  from  judicial 
proceedings  are  found  in  six  different  Parts  of  the  Code . 
(Provisions  are  found  in  Part  IV  -  Sexual  Offences,  Public 
Morals  and  Disorderly  Conduct;  Part  VI  -  Offences  Against 
Person  and  Reputations;  Part  XIII  -  Special  Procedures  and 
Powers;  Part  XIV  -  Compelling  Appearance  of  Accused  Before  a 
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Justice  and  Interim  Release;  Part  XV  -  Procedure  on 
Preliminary  Inquiry;  and  Part  XVII  -  Procedure  by 
Indictment.)   Also,  provisions  which  should  logically  belong 
together  are  found  in  different  Parts.   For  example,  a 
publication  ban  on  material  calculated  to  injure  public 
morals  ( ss .  162(1) (a))  is  found  in  Part  IV  dealing  with 
Sexual  Offences,  Public  Morals  and  Disorderly  Conduct,  and  a 
provision  excluding  the  public  from  a  trial  in  the  interest 
of  public  morals  is  found  in  Part  XIII  -  Special  Procedures 
and  Powers.   Similarly  one  finds  the  public  excluded  and 
publication  banned  at  the  voir  dire  of  the  sexual  history  of 
a  victim  of  a  sexual  assault  (ss.  246.6(3)(4))  under  Part  VI 
Offences  Against  Person  and  Reputation;  and  a  ban  on 
publication  of  the  identity  of  a  victim  of  a  sexual  assault 
(ss.  442(3))  in  Part  XIII  -  Special  Powers  and  Procedures. 

In  addition  to  the  disorderly  arrangement  of 
provisions  in  the  Criminal  Code  there  are  discrepancies  with 
other  statutes.   For  example,  under  section  14(2)  of  the 
Official  Secrets  Act,  there  is  a  power  to  exclude  the  public 
from  proceedings  where  evidence  may  be  given  which  would  be 
prejudicial  to  the  interest  of  the  state.   There  is, 
however,  no  similar  provision  under  the  Criminal  Code. 
Therefore  it  would  appear  that  evidence  which  could  be 
prejudicial  to  the  interest  of  the  state  when  given  at  a 
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trial  under  the  Criminal  Code  would  not  be  subject  to  the 
same  ban  if  it  had  been  given  under  the  Official  Secrets 
Act . 

Aside  from  these  general,  formal  comments,  more 
specific  criticism  can  be  directed  at  the  particular  legal 
restrictions  on  access  and  publicity. 

A.   Individual  Interest 


The  vulnerable  individual  caught  up  in  the  justice 
system  is  one  of  the  interests  to  be  protected  by  the 
restrictions  on  the  open  court.   It  is  my  view  that  we  do 
not  presently  go  far  enough  to  protect  these  individuals. 
Greater  recognition  ought  to  be  given  to  the  privacy  and 
security  interests  of  vulnerable  witnesses,  victims  and 
accused. 

Our  courts  have  been  loathe  to  take  any  measures  to 
protect  witnesses,  even  the  relatively  minor  intrusion  upon 
the  openness  principle  of  banning  publication  of  witnesses' 

names.   In  fact,  the  trial  judge  in  the  case  of  F. F. 

42 

Publications  v.  Conner    attempted  to  impose  such  an  order. 

However,  when  a  reporter  indicated  his  intention  not  to  obey 
the  order,  the  trial  judge  cleared  the  courtroom.   The 
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Manitoba  Court  of  Appeal  held  that  the  exclusionary  order 
was  improperly  made.   One  wonders,  though,  in  making  the 
decision,  whether  some  account  was  taken  of  the  morality  of 
the  witnesses  involvement  in  the  case.   The  matter  involved 
a  charge  of  keeping  a  common  bawdy  house.   The  witnesses 
were  former  patrons  of  the  "massage  parlour".   Huband,  J. A. 
stated  the  issue  as  follows: 

"There  is  nothing  unusual  about  reluctant  witnesses. 
There  are  enormous  numbers  of  witnesses  in  both  civil 
and  criminal  disputes  who  find  it  embarrassing, 
inconvenient,  damaging,  even  dangerous,  to  testify. 
Yet  there  are  few  known  cases  where  the  court  has 
protected  a  witness  from  such  hazards  by  clothing  the 
witness  with  the  anonymity  of  a  closed  courtroom.   I 
gather  that  the  potential  witnesses  who  might  be 
shielded  by  the  order  are  adult  males  who  have 
apparently  availed  themselves  of  certain  services  in 
what  is  alleged  to  be  a  common  bawdy  house.   I  have 
difficulty  in  understanding  why  the  time-honoured 
concept  on  an  open  trial  should  come  crashing  to  the 
ground  to  convenience  such  witnesses,  particularly 
when  their  evidence  can  surely  be  obtained  without 
the  necessity  of  the  order  in  question"  (emphasis 
added) . 
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However,  in  the  case  of  Morgentaler  v.  Fauteux 

where  the  witnesses  were  women  who  had  obtained  abortions, 

the  Quebec  Court  of  Appeal  held  that  the  presiding  judge  had 

the  jurisdiction  to  exclude  the  public  from  the  preliminary 

"pour  des  motifs  d'interet  et  prive". 

Obviously,  some  consistent,  comprehensive  statutory 
recognition  of  witnesses'  interest  in  the  judicial  process 
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is  needed.   As  it  stands,  there  is  no  clear  authority  for 
judicial  action  and  too  much  room  for  unstructured 
discretion . 

In  most  cases,  sufficient  protection  can  be  given  to 
witnesses  simply  by  prohibiting  publication  of  their 
identity,  a  relatively  innocuous  departure  from  the  public 

interest  in  complete  disclosure.   In  the  United  Kingdom  at 

44 
the  trial  of  a  case  involving  blackmail,    it  was  held  that 

witnesses'  names  could  be  withheld  from  the  public.   Lord 

Widgery,  C.J.,  held  that  to  do  so  would  constitute  a  minimal 

interference  with  the  public's  right  to  be  informed,  as  the 

trial  otherwise  remained  open  to  the  public.   Further,  the 

administration  of  justice  would  be  well  served  by  protecting 

such  witnesses,  since  others  would  be  encouraged  to  come 

forward  in  future  cases.   The  public,  Lord  Widgery,  C.J. 

pointed  out,  often  has  "no  concern  with  the  name  of  the 

witness  except  a  somewhat  morbid  curiosity". 

Except  for  the  victim  of  a  sexual  assault  no  special 
protection  is  given  to  shield  a  victim  of  crime  from  the 
glaring  eye  of  publicity.   The  Canadian  Federal/Provincial 
Task  Force  on  Justice  for  Victims  of  Crime  has  stated  in  its 
Report  of  1983: 
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Many  victims  are  fearful  of  facing  spectators  in  the 
courtroom  and  having  their  identity  or  details  of 
their  victimization  published  or  broadcast  in  the 
media . 


The  Task  Force  went  on  to  recommend  that  victims  be 
given  standing  to  apply  for  exclusion  of  the  public  from  the 
courts  and  a  ban  on  publication.   Again,  the  interests  of 
victims  may  often  be  adequately  secured  simply  by 
withholding  their  identity,  without  imposing  greatly  upon 
freedom  of  expression. 

Courts  have  refused,  for  the  most  part,  to  protect 
the  identity  of  accused  persons,  even  where  it  is 
demonstrable  that  harm  will  be  suffered  by  the  accused  or 
his  family  by  public  exposure.   Obviously,  a  great  deal  of 
harm  can  befall  a  person  charged  with  a  relatively  minor 
offence,  if  the  person's  identity  is  publicly  broadcast. 
Moreover,  this  kind  of  punishment  of  an  accused  precedes  any 
judicial  finding  of  wrongdoing. 
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Such  a  case  came  before  me  several  years  ago.     A 

man  with  a  rare  name  unwittingly  found  himself  caught  up  in 

the  justice  system.   The  man  had  been  arrested  for 

soliciting  a  policewoman  disguised  as  a  prostitute.   He 

appeared  at  his  trial  without  counsel.   He  wanted  to  plead 

guilty,  pay  his  fine  and  disappear.   The  presiding  judge, 

however,  convinced  him  to  plead  not  guilty  because  he 
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believed  that  a  male  person  could  not  be  convicted  of 
soliciting.   The  man  pleaded  not  guilty  and  the  charge  was 
dismissed.   The  Crown,  however,  immediately  appealed, 
indicating  that  it  wanted  to  take  this  case  to  the  highest 
court  available  for  a  ruling  upon  a  question  of  law. 

As  a  result  of  the  Crown's  decision  the  man  now  found 
himself  the  object  of  a  test  case  which  would  be  highly 
publicized  for  its  unique  feature  of  charging  a  man  with 
soliciting.   He  applied  to  the  court  to  have  his  identity 
kept  private.   Based  on  a  number  of  factors,  I  made  an  order 
to  withhold  the  man's  name  and  other  identifying  features 
from  the  news  media.   These  factors  were:   (1)  that  the 
accused  had  "wanted  to  pay  his  fine  and  crawl  away  in 
privacy"  but  had  been  convinced  not  to  do  this  by  the  trial 
judge;  (2)  that  the  Crown  had  admitted  that  what  was  at 
issue  was  a  question  of  law  and  that  the  name  of  the  person 
involved  was  purely  accidental,  and  (3)  because  of  his  rare 
name  his  wife  of  27  years,  ill  with  a  heart  condition,  and 
his  three  daughters,  one  an  elementary  school  principle  and 
two  others  still  attending  school,  would  be  adversely 
effected  by  the  publicity.   I  concluded  that  "the  harm  that 
would  be  done  to  innocent  people  would  outweigh  any  good 
that  would  be  achieved  by  divulging  the  man's  identity". 
This  order,  however,  was  not  continued  at  a  later  stage. 
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Although  there  have  been  a  number  of  Canadian  cases 

which  have  rejected  the  banning  of  the  publication  of  a 
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person's  identity  to  preserve  reputation,    the  Supreme 

Court  of  Canada  in  1983  has  opened  the  door  to  allow  this 

protection  for  innocent  people.   In  the  case  of  the  Attorney 
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General  of  Nova  Scotia  v.  Maclntyre    one  of  the  questions 

that  the  court  dealt  with  was  whether  individuals  whose 

premises  were  searched  under  a  warrant  were  entitled  to 

their  privacy  from  publicity  if  nothing  is  found. 


Mr.  Justice  Dickson  (as  he  then  was)  put  forward  the 
principle  that  "...curtailment  of  public  accessibility  can 
only  be  justified  where  there  is  present  the  need  to  protect 
social  values  of  superordinate  importance."   One  of  these  is 
the  protection  of  the  innocent.   In  circumstances  where 
search  warrants  are  issued  and  executed  and  nothing  is 
found,  he  asked  whether  "the  interest  served  by  giving 
access  to  the  public  outweighs  that  served  in  protecting 
those  persons  whose  premises  have  been  searched" .   "Must 
they  endure  the  stigmatization  to  name  and  reputation  which 
would  follow  publication  of  the  search".   He  concluded  that 
"protection  of  the  innocent  from  unnecessary  harm  is  a  valid 
and  important  policy  consideration",  and  "that  consideration 
overrides  the  public  access  interest".   "The  public's  right 
to  know  must  yield  to  the  protection  of  the  innocent" . 
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The  Charter  does  not  contain  an  explicit  right  to 
privacy,  but  it  would  not  be  straining  the  Charter ' s  words 
too  much  to  suggest  that  an  invasion  of  privacy  may 
constitute,  for  example,  an  infringement  of  the  right  to 
security  of  the  person  in  section  7.   We  must  be  mindful  in 
interpreting  the  Charter  that,  in  the  United  States,  a  right 
to  privacy  has  been  found  to  lie  not  only  in  the  Fourteenth 
Admendment ' s  due  process  clause,  but  to  be  an  adjunct  of 

numerous  other  constitutional  provisions  in  the  Bill  of 
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Rights .     It  is  not  unlikely  that  a  right  to  privacy,  then, 

may  lie  in  the  Charter  and  that  the  interests  of  witnesses, 
victims  and  accused,  whether  adult  or  youthful,  may  find 
protection  there.   Recently,  the  Supreme  Court  of  Canada  has 
stated  that  the  right  to  be  secure  against  unreasonable 

search  or  seizure  in  the  Charter  can  be  said  to  entitle 
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Canadians  to  "a  reasonable  expectation  of  privacy". 

Although  that  case  involved  privacy  in  another  context,  it 
may  be  indicative  of  the  Court's  willingness  to  recognize 
privacy  as  an  interest  protected  by  the  Charter  in  other 
ways . 

There  is  also  an  issue  of  consistency  involved  here. 
The  protection  that  we  offer  young  people  in  proceedings 
under  the  Yound  Offenders  Act  are  not  available  in 
proceedings  under  the  Criminal  Code  or  elsewhere,  where, 
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presumably,  the  identical  repercussions  from  public  naming 
can  occur.   Obviously,  if  we  are  to  protect  those  interests 
in  one  forum  we  must  do  so  in  others. 

That  we  protect  some  persons  involved  in  the  judicial 
process  and  not  others  raises  the  additional  issue  of 
equality  before  the  law,  particularly  in  light  of  the 
equality  rights  provision  of  the  Charter.   We  protect  the 
interests  of  victims  of  sexual  offences,  but  not  victims  in 
general.   We  protect  young  people  as  witnesses,  victims  and 
accused  in  proceedings  under  the  Young  Offenders  Act,  but 
not  elsewhere,  and  not  adults  in  identical  circumstances. 
These  distinctions  will  inevitably  be  scrutinized  for 
Charter  complicance,  and  I  wonder,  quite  frankly,  whether 
the  reasoning  behind  them  is  sufficiently  sound  to  survive. 

B.   Due  Process 

The  fairness  of  the  criminal  judicial  process  is 
another  interest  protected  by  the  limitations  on  the  open 
trial.   However,  some  of  the  statutory  restrictions  in  the 
Criminal  Code  which  are  meant  to  guarantee  a  fair  trial,  can 
be  criticized  for  the  manner  in  which  they  could  be 
exercised.   Some  are  discretionary  upon  the  application  of 
one  of  the  litigants,  but  mandatory  if  requested  by  other. 
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For  example,  a  ]udge  may  prohibit  the  publication  of 
evidence  tendered  at  a  bail  hearing  (s.  457.2(1))  or  at  a 
preliminary  inquiry  (s.  467(1)).   In  either  case  he  or  she 
must  make  the  order  if  the  accused  makes  the  application. 
The  publication  bans  covering  these  pre-trial  procedures  are 
aimed  at  preventing  the  poisoning  of  the  objectivity  of 
potential  jurors  or  adjudicators.   The  granting  of  such 
bans,  therefore,  should  not  turn  on  who  initiates  these 
motions,  whether  it  is  the  prosecution,  the  accused  or  the 
judge  himself.   The  only  issue  should  be  whether  or  not 
fairness  of  a  subsequent  trial  will  be  jeoprdized  by 
pre-trial  publicity. 

These  provisions  resemble  subsection  442(3)  of  the 
Code  whereby  the  complainant-victim  of  a  sexual  assault  can 
apply  to  the  court  for  an  order  prohibiting  disclosure  of 
her  identity.   Upon  such  an  application,  the  court  must  make 
the  order,  or,  if  the  applicant  does  not  apply,  the  court 
can,  at  its  discretion  make  such  an  order.   As  stated 
previously  the  recent  Ontario  case  of  Canadian  Newspapers 
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Company  v.  Attorney  General  of  Canada    has  strucked  down 
the  mandatory  aspect  of  subsection  442(3)  as  being  an 
infringement  of  the  right  to  a  free  press  as  guaranteed  by 
the  Charter.   The  Court  held  that  there  can  be  exceptional 
cases  where  the  automatic  banning  of  the  identity  of  the 
victim  is  not  merited  and  "the  presiding  judge  should  have 
an  opportunity  to  refuse  to  make  it".   This  post  Charter 
decision  reaffirms  the  fact  that  we  must  re-evaluate  the 
present  Code  provisions  and  rationalize  them  so  that  they 
are  consistent,  certain,  clear  and  up  to  Charter  standards. 

As  problematic  as  are  some  of  the  statutory 
restrictions,  the  powers  existing  at  common  law  to  inhibit 
publicity  are  of  equal  concern.   These  suffer  from  the 
infirmity  of  being  largely  unascertainable  and 
incomprehensible  by  those  whom  they  effect  most. 

The  common  law  of  contempt  of  court  proscribes  the 
publication  of  matters  that  tend  to  prejudice  the 
proceedings.   This  is  hardly  a  reliable  test  against  which 
journalists  or  other  can  measure  their  statements  or 
articles.   This  in  itself  is  unacceptable,  but  there  may  be 
Charter  consequences  as  well.   In  the  Ontario  Board  of 
Censors  case,    it  was  held  that  in  order  to  be  "prescribed 
by  law"  for  the  purpose  of  section  1  of  the  Charter,  a 
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limitation  on  freedom  of  expression  has  to  be  ascertainable 
and  understandable"  and  "articulated  with  some  precision". 
It  is  doubtful  that  the  vague  rules  of  contempt  can  meet 
those  qualitative  requirements. 


Legislation  may  well  deal  with  some  of  these  problems 
in  the  law  of  contempt  in  the  future.   As  mentioned  above, 
Bill  C-19  would  have  greatly  improved  the  law  of  contempt  by 
codifying  the  offences  and  introducing  good  faith  defences. 
Recommendations  along  these  lines  had  previously  been  made 
by  the  Law  Reform  Commission  in  its  Report  17:   Contempt  of 
Court  of  1982.   It  is  to  be  hoped  that  the  necessary 
statutory  amendments  will  be  reintroduced  in  the  future. 

In  general,  it  is  my  impression  that  the  present  law 
goes  too  far  in  restricting  access  to  legal  proceedings  in 
the  interest  of  protecting  an  accused's  right  to  a  fair 
trial.   The  range  of  prohibitions  and  exclusions  in  the 
Criminal  Code  are  highly  speculative  and  monolithic.   They 
are  based  on  the  assumption  that  the  objectivity  of  jurors 
and  adjudicators  is  jeopardized  by  publicity  without  regard 
to  other  means  available  for  protecting  the  integrity  of  the 
administration  of  justice. 
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In  the  United  States,  there  has  been  a  great  deal  of 
litigation  directed  at  finding  the  elusive  balance  to  be 
struck  between  the  First  Amendment  freedoms  of  speech  and  of 

the  press  and  the  Sixth  Amendment  right  of  an  accused  to  a 
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trial  by  an  impartial  jury.     This  jurisprudence  is 

instructive  in  our  attempts  to  reconcile  the  corresponding 
rights  in  the  Charter  (ss.  2(b)  and  11(a)).   It  appears  that 
the  present  law  in  the  U.S.  proscribes  virtually  all  prior 
restraints  on  the  freedom  of  the  press  to  publish  matter  in 
connection  with  judicial  proceedings.   In  the  Nebraska  Press 
case,  5  a  court  order  had  been  issued  preventing  journalists 
from  publishing  prejudicial  matter  in  connection  with  the 
trial  of  a  particularly  brutal  murder  case.   That  order  was 
struck  down  by  the  U.S.  Supreme  Court.   The  Court  (per 
Burger,  C.J.)  held  that  the  trial  judge's  view  of  the  impact 
that  publicity  was  likely  to  have  on  prospective  jurors  "was 
of  necessity  speculative,  dealing  with  factors  unknown  and 
unknowable".   Further,  there  was  no  evidence  that 
alternatives  to  a  publication  ban  such  as  a  change  of  venue, 
a  voir  dire  of  jurors,  or  sequestration,  could  not  have 
offset  the  impact  of  any  prejudicial  publicity. 

The  means  preferred  by  U.S.  courts  to  protect  an 
accused's  right  to  a  fair  trial  are  available  in  Canada. 
Change  of  venue,  (s.  527(1)),  delaying  trials, 
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sequestering  jurors  (s.  576(1)),  challenging  ]urors  for 
cause  (s.  558)  and  even  a  limited  voir  dire  of  jurors,  are 
all  known  in  Canadian  law.   In  the  recent  trial  of  Henry 
Morgentaler,  the  following  questions  were  put  to  prospective 
jurors : 

Do  you  have  beliefs  on  abortion  that  might  cause  you  to 
convict  or  acquit  regardless  of  the  evidence? 

Have  you  formed  opinions  as  to  the  guilt  or  innocence  of 
the  accused? 

Would  you  be  able  to  set  aside  beliefs  to  reach  a  verdict 
based  on  the  evidence  and  the  law? 

This  type  of  questioning  can  serve  to  screen  out 
those  who  may  not  be  able  to  weigh  evidence  objectively, 
either  because  pre-trial  publicity  has  convinced  them  of  an 
accused's  guilt  or  innocence,  or  because  their  beliefs  are 
otherwise  fixed  on  certain  matters  that  will  arise  in  the 
trial. 

The  most  serious  flaw  in  the  present  law  in  Canada  in 
this  area  is  that  it  is  founded  upon  intuition  and  fear.  We 
have  no  empirical  evidence  that  pre-trial  publicity  will 
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taint  subsequent  proceedings  before  a  properly-instructed, 
conscientious  panel  of  jurors.   Studies  in  the  United  States 
have  been  undertaken  on  various  aspects  of  the  relationship 
between  pre-trial  publicity  and  juror  objectivity.   It 
appears  that  the  belief  that  prospective  jurors  may  have  in 

the  guilt  or  innocence  of  an  accused  can  be  quite  firm,  once 
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implanted  by  media  coverage.     The  more  information  they 

are  given,  the  more  likely  they  are  to  prejudge  the  case, 

and  they  will  more  readily  believe  in  an  accused's  guilt 

than  in  his  innocence,  based  on  equal  amounts  of 
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unfavourable  or  favourable  information  respectively.     This 

is  partly  due  to  the  inherent  prejudice  in  being  charged, 

but  is  also  somewhat  dependent  on  the  type  of  crime 

i   j  61 
involved. 


However,  despite  all  of  this,  it  appears  that  the 
prejudice  caused  by  adverse  publicity  is  not  immovable. 
Jurors'  opinions  can  be  offset  by  a  judge's  stern  direction 
to  ignore  extraneous  evidence  broadcast  in  the  media. 
Most  jurors  seem  amenable  to  having  their  opinions  changed 
by  the  evidence  before  them,  and  in  fact,  can  render  an 
acquittal  where  they  had  been  predisposed  to  convict. 
Further,  bias  created  by  media  influences  can  be 
significantly  neutralized  simply  by  the  adversarial  nature 
of  courtroom  proceedings.     All  in  all,  there  seems  to  be 
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no  empirical  evidence  that  adverse  pre-trial  publicity  will 
actually  have  an  impact  on  jury  verdicts. 


Canadian  courts  have  speculated  upon  the  ability  of 
]urors  to  disregard  outside  influences.   Some  opine  that 
jurors  generally  have  the  intelligence  to  follow  the  court's 
instructions,  as  in  R.  v.  Botelho,  °  where  Berger,  J.  (as  he 
then  was)  considered  the  effect  of  an  "inflammatory"  news 
broadcast  on  jurors  and  reached  this  conclusion: 


The  question  is:   Is  it  going  to  have  such  an  effect 
on  a  juror  that  he  will  close  his  mind  to  all  that  he 
hears  in  this  courtroom?   Will  he  be  unable  to 
disregard  what  he  saw  on  television?   Will  it  mean 
that  a  juror  who  saw  the  programme  or  heard  about  it 
cannot  be  relied  upon  to  try  the  accused  fairly?   I 
do  not  think  so.   The  modern  tendency  is  to  assume 
that  jurors,  like  judges,  in  reaching  a  verdict,  have 
the  capacity  to  reject  what  they  may  have  heard 
outside  the  courtroom  and  to  consider  only  the 
evidence  they  have  heard  in  court. 


Other  courts  have  stated  that  jurors  may  not  "retain 
any  real  recollection  of  the  detail"  of  what  they  may  have 
heard  prior  to  a  trial  once  they  are  immersed  in  the 
courtroom  drama.     In  any  case,  surely  we  want  jurors  to  be 
informed  people,  to  have  an  awareness  of  and  even  opinions 
upon  matters  of  social  and  legal  policy.   This  ought  not  to 
disqualify  them  from  reaching  a  verdict  based  solely  on  the 
evidence  before  them. 


58k 


Limi  tat i ons    on   Media    Coverage    of  Legal    Proceed ings 


How  best  to  strike  the  balance  between  the  freedoms 
of  expression  and  of  the  press  with  the  right  of  an  accused 
to  a  fair  trial  has  always  been  a  matter  of  some  delicacy, 
and  now,  since  the  passage  of  the  Charter ,  it  has  been 
elevated  to  a  constitutional  controversy.   The  issue  fell 
squarely  before  me  in  the  case  of  Cathy  Smith,  the  woman 
accused  of  murdering  John  Belushi.     There,  an  application 
was  brought  by  the  media  seeking  to  set  aside  an  order  of  an 
extradition  judge  banning  publication  of  evidence  tendered 
at  the  accused's  bail  hearing.   Of  great  concern  to  me  was 
the  massive  publicity  that  had  already  surrounded  the  case 
and  that  would  surely  accompany  all  of  the  Canadian 
proceedings.   Publication  of  evidence  presented  at  the 
extradition  hearing,  evidence  which  may  or  may  not  have  been 
admissible  at  a  subsequent  trial,  could  obviously  have 
reduced  the  likelihood  of  a  fair  trial.   After  considering 
Canadian,  American  and  British  authorities,  I  concluded  that 
the  publication  ban  was  a  reasonable  limit  on  freedom  of  the 
press  within  section  1  of  the  Charter . 

In  hindsight,  however,  I  frankly  wonder  whether  or 
not  I  ought  to  have  taken  greater  account  of  the  means 
available  in  the  U.S.  to  guarantee  a  fair  trial.   Certainly, 
the  kind  of  order  I  made  would  not  have  been  constitutional 
in  the  U.S.     Publicity  might  well  have  been  permitted  here 
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and  reliance  placed  upon  the  machinery  of  justice  in  the 
U.S.  to  see  that  the  rights  of  the  accused  to  a  fair  trial 
were  protected. 

Still,  the  power  to  impose  a  publication  ban  is 
necessary  where  there  is  strong  evidence  that  a  fair  trial 
will  be  jeopardized.   Certain  evidence  may  be  so  inherently 
and  unavoidably  prejudicial  that  it  should  rarely,  if  ever, 
be  published  prior  to  the  trial.   The  publication  of 
admissions  and  confessions  would  fall  into  this  category. 
The  Code  (s.  470(2))  and  the  common  law  of  contempt  are 
important  guarantors  of  the  fairness  of  trials  to  the  extent 
that  they  proscribe  such  publications. 

Prejudice  can  also  result  from  police,  parole 
officers  and  Crown  prosecutors  releasing  information  about 
an  accused  to  the  press  prior  to  trial.   For  example,  in  the 
trial  of  Colin  Thatcher  on  a  charge  of  murder,  the  Crown's 
case  was  published  across  the  country  on  the  eve  of  the 
trial  under  sensational  headlines.   Obviously,  these 
practices  can  seriously  affect  public  opinion  and,  by 
extension,  influence  prospective  jurors.   However,  even 
here,  though  the  risk  of  prejudice  is  great,  the  likelihood 
of  harm  can  be  minimized  by  procedures  other  than  those  that 
infringe  upon  freedom  of  expression  and  freedom  of  the 
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press.   Only  the  most  serious  disclosures  will  have  a 
permanently  prejudicial  impact  and  only  these  should  be 
caught  by  legal  restrictions. 

C.   Social  Interests 

Societal  interests,  such  as  the  proper  administration 
of  justice,  protection  of  state  secrets  and  protection  of 
public  morals,  is  the  third  category  of  interests  guarded  by 
the  limitation  rules.   As  stated  previously  section  442(1) 
of  the  Criminal  Code  sets  out  three  general  restrictions  on 
the  open  court  rule. 

Although  the  exclusionary  powers  found  in  this 
subsection  have  been  used  infrequently  and  with  restraint, 
the  ambit  of  these  restrictions  is  greater  than  is  tolerable 
in  a  free  and  democratic  society.   Surely  the  discretion  for 
granting  protection  of  public  morals  should  be  more 
structured;  especially  since  there  is  a  real  difficulty  in 
defining  what  public  morals,  if  any,  need  this  type  of 
judicial  protection  in  contemporary  Canadian  society.   In 
considering  the  merit  of  this  ground  of  exclusion,  we  must 
remind  ourselves  of  the  fundamental  principle  that  the 
administration  of  justice  is  a  matter  of  public  record.   We 
must  then,  discard  any  vague,  paternalistic  notion  that  the 
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public  will  be  well-served  by  being  shielded  from  sordid 
realities  of  human  nature  and  social  intercourse  as  may  be 
revealed  in  the  nation's  courtrooms.   On  the  contrary,  with 
respect  to  sexual  offences  "...it  cannot  be  but  in  the 
interest  of  public  morals  to  have  it  known  publicly  that 
such  offences  are  prosecuted  and  brought  to  trial".     As 
was  forcefully  stated  by  one  writer: 


The  courts  have  one  surpassing  purpose:   to  do 
justice  and  to  do  it  publicly.   For  that  they  are 
responsible.   The  responsibility  for  public  morality 
rests  on  the  public,  which  cannot  discharge  that 
responsibility  unless  it  is  informed.   If  death  be 
its  portion,  it  is  better  that  it  should  be  shocked 
dead  by  the  truth,  then  slowly  poisoned  by  ignorance 


The  same  criticisms  can  be  levelled  at  the  more 
direct  infringement  of  press  freedom  in  paragraph  162(1) (a) 
of  the  Code .   That  provision  proscribes  a  publisher  from 
publishing,  "in  relation  to  judicial  proceedings  any 
indecent  matter  or  indecent  medical,  surgical  or 
physiological  details"  if  the  matter  is  "calculated  to 
injure  public  morals".   Again,  it  is  the  public's  morals 
that  are  the  putative  beneficiaries  of  this  interdiction, 
although  the  interference  with  the  public  interest  in 
openness  and  freedom  of  the  press  is  less  drastic  under  this 
provision  than  under  subsection  442(1),  in  that  the  press 
and  the  public  are  not  actually  excluded  from  proceedings. 
Still,  it  is  my  feeling  that  generally  the  protection  of 
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public  morals  is  too  broad  a  grant  of  discretion  for 
excluding  the  public  from  a  courtroom  or  for  prohibiting 
publication  of  events  taking  place  therein  (subject  to  the 
law  of  obscenity,  perhaps).   There  may  be  a  rare  situation, 

however,  where  a  judge  ought  to  make  an  order  for  the 

72 
benefit  of  youthful  spectators,    but  such  an  occasion  would 

only  permit  a  court  to  exclude  as  few  spectators  as  is  seen 

to  be  necessary  and  only  for  as  short  a  time  as  is  needed. 

I  can  see  little,  if  any,  need  to  place  restrictions  on 

publication  in  connection  with  legal  proceedings  on  grounds 

of  public  morals.   This  is  an  infringement  upon  freedom  of 

the  press  that  probably  falls  short  of  section  1  standards. 

The  power  to  exclude  the  public  from  the  maintenance 
of  order  in  subsection  442(1)  recognizes  the  long-cherished 
supremacy  of  the  judiciary  over  proceedings  before  it. 
The  power  would  appear  to  exist  principally  to  maintain 

order  in  the  courts,  not  to  preserve  order  in  society  at 
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large.     To  that  extent,  then,  it  can  be  regarded  as  a 

statutory  corollary  to  the  common  law  power  to  punish  as 

contempt  of  court  conduct  that  disrupts  judicial  proceedings 

in  facie.      Although  it  is  both  desirable  and  realistic 

that  the  judge  should  remain  master  of  the  proceedings  and 

retain  the  power  to  maintain  order  in  court,  the  occasions 

where  it  would  be  necessary  to  invoke  the  extraordinary 
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measure  of  expelling  members  of  the  public  from  the 
courtroom  under  subsection  442(1)  of  the  Code  should  be 
extremely  rare.   The  mere  threat  of  contempt  proceedings 
will,  in  most  cases,  be  as  extensive  a  deterrent  as  is 
necessary  to  maintain  order  in  the  courts.   However,  in  the 
unlikely  event  that  more  stern  means  are  needed  to  squelch  a 
threat  to  order  or  to  deal  with  "tumult  or  disorder,  or  the 
just  apprehension  of  it",    the  residual  jurisdiction  to 
exclude  the  public  would  be  an  appropriate  and  legitimate 
limitation  on  public  and  press  interests. 

The  third  head  of  subsection  442(1)  under  which  the 
public  can  be  excluded  from  a  criminal  trial  is  in  the 
interests  of  "the  proper  administration  of  justice".   This 
is,  essentially,  a  plenary  power  to  exclude  the  public  and 
press  in  situations  where  the  integrity  of  the  proceedings 
would  be  endangered  by  the  public's  presence  or  surrounding 
publicity.   There  are  already  provisions  ensuring  that 
publicity  does  not  jeopardize  a  fair  trial,  as  I  have 
already  outlined.   It  is  difficult  to  conceive  of  situations 
where  this  additional  power  would  be  necessary.   Further, 
the  power  is  rather  unwieldy  in  that  it  only  envisages  an 
exclusion  of  members  of  the  public,  but  not  other  mechanisms 
that  may  be  equally  effective  in  the  circumstances,  but 
encroach  less  upon  freedom  of  the  press.   Alternatives  such 
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as  refusing  to  publish  the  names  of  victims,  witnesses  or 
accused,  or  the  imposition  of  limited,  temporary  press  bans 
may  be  just  as  capable  of  achieving  the  desired  result,  but 
are  more  tolerable  in  the  post-Charter  era. 

IV.   PROPOSALS  FOR  REFORM 

In  the  post-Charter  era  we  should  make  a  fresh  start 
to  re-think  and  re-write  the  provisions  in  the  Code  dealing 
with  access  of  the  press  to  legal  proceedings.   Let  me  offer 
some  preliminary  thoughts  about  the  direction  in  which  we 
should  be  moving. 

1 .   A  Separate  Chapter 

A  special  chapter  should  be  established  in  the 
Criminal  Code  to  deal  with  the  question  of  public  access  and 
media  reporting  of  criminal  proceedings.   An  in-dept 
re-evaluation  should  be  undertaken  to  modernize  the  present 
provisions,  delete  anachronistic  and  irrelevant  sections  and 
enact  new  provisions.   The  new  provisions  should  take  into 
account  our  Charter  of  Rights  and  Freedoms,  the  realities  of 
modern  day  life  and  the  nature  of  the  media  in  the  late  20th 
century.   We  should  reassess  all  the  limitations  on  the 
press,  consider  their  importance,  weigh  the  value  of  these 
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aims  and  consider  the  alternative  methods  of  achieving  them. 
The  chapter  should  bring  together  the  scattered  provisions 
into  a  neatly  organized,  principled,  understandable  set  of 
rules,  developed  in  a  logical  and  orderly  manner. 

2 .  Principle  of  Openness 

The  open  court  should  be  the  rule  and  this  principle 
of  openness  should  be  articulate  in  the  new  chapter  of  the 
Criminal  Code.   Our  fundamental  commitment  should  be  to  the 
maximum  amount  of  freedom  of  expression  and  the  openness  of 
trial  and  pre-trial  proceedings,  unless  there  is  a 
reasonable  likelihood  that  there  would  be  serious  damage  to 
an  individual,  impairment  of  a  fair  trial  or  injury  to 
society.   Not  only  must  we  foster  the  right  of  members  of 
the  public  to  know,  but  we  must  also  thwart  any  possibility 
of  a  secret  trial,  reminiscent  of  the  Court  of  Star  Chamber. 
It  is  important  for  us  to  develop  some  subtlety  in  handling 
these  issues  and  not  to  deal  with  them  in  a  blanket  way, 
with  such  things  as  automatic  press  bans. 

3 .  Reasonable  Limits:   Ensuring  Fair  Trials 

Limiting  public  access  to  judicial  proceedings  or 
banning  publication  of  evidence  or  other  information  should 
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be  an  act  of  last  resort  where  no  other  alternatives  would 
be  sufficient. 

If  it  is  decided  that  there  must  be  some  limitation, 
it  should  be  the  minimum  restriction  possible  to  achieve  the 
purpose  of  the  exercise.   In  other  words,  we  should  not 
exclude  the  public  from  the  trial  unless  it  is  absolutely 
necessary  and  unless  those  in  attendance  cannot  be  trusted 
to  keep  confidential  what  they  see  and  hear.   It  is 
preferable  to  allow  the  public  to  see  what  is  going  on  and, 
if  necessary,  to  restrict  what  they  can  write  and  say  about 
what  they  witness.   We  must  distinguish  between  a  hearing  in 
camera  (which  should  be  avoided  as  much  as  possible)  and 
limitations  on  what  can  be  written  about  proceedings  (which 
is  less  of  an  intrusion  on  freedom,  Nebraska  Press  case 
notwithstanding.)   Moreoever,  if  the  court  feels  it  is 
necessary  to  conduct  an  in  camera  hearing,  it  should 
consider  whether  it  might  inform  the  press  daily  about  the 
proceedings  that  have  been  conducted  in  private. 

The  provisions  in  the  Code  should  be  specifically  and 
narrowly  articulated.   The  closing  of  the  court  to  the 
public  should  be  a  rare  occasion.   In  restricting  public 
access  to  judicial  proceeding  the  onus  should  be  upon  the 
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person  seeking  to  exclude  the  public  from  the  courtroom  to 
justify  the  exclusion. 

Restricting  publ ication  of  trial  and  pre-trial 
proceedings  should  also  be  approached  with  restraint. 
Before  prohibiting  publication  the  evidence  should  show  a 
clear  threat  to  the  fairness  of  the  trial;  that  the  threat 
comes  from  the  publicity  to  be  restrained  and  that  other 
means  of  protecting  the  fair  trial  have  been  considered  are: 
(1)  delaying  the  trial;  (2)  changing  the  venue  of  the  trial; 
(3)  allowing  for  full  voir  dires  of  jurors;  (4)  giving  the 
jury  detailed  instructions  on  their  sworn  duty  to  decide  the 

issues  only  on  evidence  presented  in  open  court  and  (5) 

7  8 

waiver  of  jury  trial,  if  necessary.     The  object  should  be 

to  protect  the  accused's  rights  as  fully  as  possible  and 
restrict  publication  as  little  as  possible. 

Certain  evidence,  by  its  very  nature  can  be  prima 
facie  prejudicial  to  an  accused;  evidence  such  as  a 
confession,  an  admission  or  statement  made  by  the  accused; 
the  prior  criminal  record  of  the  accused;  or  the  results  of 
an  examination  or  test  performed  on  or  by  the  accused.   It 
is  therefore  recommended  that  for  certain  and  clearly 
defined  evidence  should  be  a  presumption  that  publication  of 
such  evidence  should  be  limited,  unless  the  person  who 
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wishes  to  rebut  the  presumption  can  show  that  the  accused's 
right  to  a  fair  trial  will  not  suffer  by  the  publication. 

4  .   Protecting  Vulnerable  Individuals 

In  a  fundamental  review  of  the  Criminal  Code 
attention  must  be  given  to  the  right  to  privacy  of  innocent 
individuals  caught  up  in  the  justice  process.   Exceptions 
ought  to  be  permitted  where  the  harm  or  prejudice  caused  by 
publicizing  a  person's  identity  outweighs  the  public's 
interest  in  openness.   (For  example,  where  the  charge  is  a 
victimless  morals  offence,  committed  by  an  otherwise  law 
abiding  citizen,  consideration  should  be  given  as  to  whether 
the  damage  of  publicizing  a  person's  name  would  be  more 
harmful  than  the  legal  punishment.   The  recent  suicide  of  a 
Niagara  Falls  man,  charged  with  a  minor  morals  offence, 
brings  home  the  importance  of  this  question.)   Where  a 
person  is  protected  from  adverse  publicity  it  should  only  be 
done  if  there  is  clear  evidence  of  potential  damage.   The 
onus  should  be  upon  the  person  seeking  the  publication  ban 
to  justify  the  ban. 

The  Police  Complaints  Commissioner  in  Toronto 
recently  held  a  public  hearing  concerning  the  Morrish  Road 
incident  in  Scarborough,  where  some  police  officers 
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allegedly  used  force  on  some  young  people  at  a  party.   The 
press  covered  the  entire  proceedings,  described  all  of  the 
evidence,  reported  the  recommendations,  even  though  not  a 
single  individual  was  named,  pursuant  to  a  press  ban  issued 
by  the  Commissioner.   The  public  pursuant  to  a  press  ban 
issued  by  the  Commissioner.   The  public  was  fully  informed 
about  everything  they  needed  to  know.   The  names  of  the 
players  were  entirely  irrelevant. 

79 

I  was  involved  in  a  case,    where  an  alleged  victim 

of  rape  refused  to  testify  against  the  alleged  rapist.   Her 
name  was  withheld  pursuant  to  the  law,  but,  the  name  of  the 
accused  was,  of  course,  reported  in  the  media  during  the 
various  pre-trial  proceedings.   In  the  end,  then  the  alleged 
victim  refused  to  testify,  the  accused  was  discharged.   He 
later  granted  an  interview  in  which  he  bemoaned  the  fact 
that,  even  though  he  had  not  been  convicted  and  had  been 
released,  his  community  was  left  with  the  impression  that  he 
was  a  rapist,  when,  in  fact,  he  insisted  that  he  was 

innocent.   His  family  and  children  were  harrassed,  he 

80 
attempted  suicide  and  needed  psychiatric  care.     We  do  not 

know,  of  course,  whether  he  was  actually  innocent  or  not, 

but  we  must  think  deeply  about  the  potential  damage  done  by 

pre-trial  publicity  to  a  person  accused  of  rape  or  any  other 

offence . 
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Modern  technology  should  also  be  considered  in 
helping  to  reduce  the  trauma  that  vulnerable  individuals  may 
suffer  at  a  public  criminal  trial.   For  example,  videotaping 
the  testimony  of  an  abused  child  in  a  serene,  non 

threatening  surrounding,  so  that  the  child  may  be  spared  the 

8 1 
emotional  upset  of  a  courtroom  appearance.     Similarly, 

where  appropriate,  the  testimony  of  vulnerable  witnesses, 

such  as  police  informers  or  prison  inmates,  may  have  their 

evidence  videotaped  and  then  admitted  later  at  a  public 

trial . 

5 .  Protecting  Jurors 

Although  we  have  laws  protecting  the  jury  to  some 
extent  from  being  harassed  by  people  asking  them  about  their 
experience  as  jurors,  we  have  not  gone  far  enough  to  protect 
the  identity  of  jury  members  and  to  isolate  them  from 
attention  and  criticism.   Provisions,  such  as  forbidding  the 
naming  of  jurors  and  publication  of  their  photographs  as 
recommended  by  the  Law  Reform  Commission  (in  its  Report  on 
the  Jury,  Recommendations  14  and  18)  should  be  enacted. 

6 .  Protecting  Society 

Protecting  societal  interests  such  as  public  morals, 
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state  secrets  and  the  administration  of  justice  must  be 
reviewed  and  modernized.   We  must  narrow  the  parameters  and 
structure  the  wide  discretionary  powers.   While  there  may  be 
certain  sensitive  matters  dealing  with  espionage  and  public 
order  which  may  require  clearing  a  courtroom,  protection  of 
public  morality,  in  these  modern  times,  may  not  be  one  of 
these  matters. 

7 .   The  Role  of  Self-Regulation 

There  is  a  role  for  voluntary  professional 
self -regulation  that  goes  over  and  above  any  legal 
restrictions.   It  may  be  time  now  for  the  press,  law 
societies,  chiefs  of  police,  and  Crwon  prosecutors  to 
re-evaluate  their  own  rules  and  regulations  regarding 
publicizing  information  on  trial  or  pre-trial  proceedings. 
While  I  believe  that  all  persons  should  be  under  the  same 
restrictions  about  what  they  can  witness  and  say  about  legal 
proceedings,  various  professional  groups  might  wish  to 
regulate  their  members  on  certain  aspects  of  their  public 
conduct . 

The  Law  Society  of  Upper  Canada,  for  example,  might 
wish  to  prevent  touting  by  lawyers  involved  in  notorious 
trials,  notwithstanding  the  recent  decision  of  the  Ontario 
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Divisional  Court.   They  might  try  to  ensure  that  lawyers  are 
keeping  the  confidences  of  their  clients,  by  not  divulging 
things  that  they  should  not  divulge.   But  I  am  not  sure  that 
they  should  try  to  prevent  lawyers  from  discussing  things 
that  may  be  discussed  by  other  members  of  society.   If  the 
lawyer  violates  any  of  the  provisions  in  the  Code,  he  should 
be  prosecuted  like  anyone  else,  but  he  should  not  be 
disciplined  for  saying  things  that  others  are  allowed  to 
say.   If  he  violates  the  contempt  laws  by  seeking  to 
influence  the  outcome  of  the  trial  by  his  utterances,  then 
he  should  be  guilty  like  anyone  else,  but  no  more  so. 

It  may  well  be  that  members  of  the  press  would  wish 
to  develop  some  guidelines  for  themselves,  over  and  above 
the  legal  restrictions.   I  am  impressed  by  the  admirable 
restraint  demonstrated  by  certain  newspapers  in  withholding 
information  about  individuals  and  not  mentioning  names  of 
individuals  when  they  feel  it  would  be  very  damaging  to  do 
so. 

The  Canadian  Association  of  Cheifs  of  Police  might 
instruct  police  officers  about  their  utterances  in  relation 
to  cases  that  they  are  investigating,  in  addition  to  any 
legal  prohibition. 
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These  matters  are  ethical  questions  for  the  groups 
involved  to  foster  their  sense  of  professional  pride,  not 
things  which  the  criminal  law  must  regulate. 
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I.   INTRODUCTION 

Although  nowadays,  for  good  reason,  the  Supreme  Court 
of  Canada  basks  in  the  glow  of  respect,  it  was  not  always 
thus.   For  most  of  its  110  years  of  life  it  was  plagued  by 
criticism,  most  of  which,  I  am  afraid,  has  been  deserved. 
Indeed,  in  1879,  only  four  years  after  the  establishment  of 
the  court,  a  private  member's  bill  calling  for  its  abolition 
was  introduced  into  Parliament  which,  happily,  was 
defeated.    In  1895,  one  law  journal  charged  that  the 
Supreme  Court  was  "not  one  of  the  strongest  and  does  not 
command  the  greatest  confidence  and  is  in  many  respects  most 
disappointing  and  unsatisfactory",  but  was  rather,  the  jour- 
nal  somewhat  harshly  alleged,  an  "unmitigated  failure." 

Many  other  criticisms,  too  numerous  to  catalogue  here,  were 

3 
also  voiced  over  the  years. 

One  of  the  main  themes  underlying  the  academic 
attacks  on  the  court  was  its  lack  of  independence,  or  its 
"blind  adherence  to  English  authorities",  to  use  Horace 
Read's  colourful  words.    Gilbert  Kennedy  also  bemoaned  the 
fact  that  "the  authorities  in  England  pronounced"  and  we 
followed.    Professor  Bora  Laskin  described  the  court  as  a 
"judicial  'zombie'  without  sole  or  character",  walking  in 
the  shadow  of  the  Privy  Council.    In  the  area  of  torts, 
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with  which  I  am  most  familiar,  Dean  Cecil  A.  Wright 
condemned  the  court  for  relying  too  heavily  on  English 
decisions  and  for  not  responding  sufficiently  to  American 
ideas.   He  argued,  further,  that  the  Supreme  Court  of  Canada 
was  not  creative  enough  and  had  not  brought  Canadian  tort 
law  into  harmony  with  contemporary  living. 

When  appeals  to  the  Privy  Council  were  abolished  some 
optimism  was  expressed  by  Professor  Laskin  that  the  highest 

court  in  the  land  might  now  develop  a  truly  Canadian 

g 
jurisprudence.    However,  though  formally  dead  as  far  as 

Canada  was  concerned,  the  Privy  Council  continued  to  rule 

the  Supreme  Court  from  its  grave.   Accordingly  Professor 

Weiler  concluded  that  Professor  Laskin' s  predictions  were 

premature  and  that  the  Court  was  still  a  disappointment  as 

late  as  1970. 9 

The  second  set  of  scholarly  criticisms  revolve  around 
the  quality  of  legal  reasoning  and  craftsmanship  employed  by 
the  court.   Professor  Weiler  has  described  its  decisions  as 
of  "shoddy  quality",  too  heavily  dominated  "by  a  formal 
style  of  legal  reasoning".    Professor  Weiler  further 
suggests  that  the  decisions  of  the  court  have  been  poorly 
written  and  authority  has  been  poorly  used.   There  has  been 
little  or  no  policy  analysis.   The  judgements  have  been 
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jammed  fully  of  lengthy  quotes  from  other  cases,  with  little 
explanation  of  why  or  how  they  are  relevant  to  the  case 
before  the  court.   Furthermore,  academic  writing  rarely  made 
its  way  into  the  judge's  reasons,  even  though  law  libraries 
were  filled  with  books,  articles  and  comments  which  often 
focussed  on  flawed  judicial  reasoning  and,  hence,  could 
offer  assistance  to  the  court. 

When  I  arrived  at  Berkeley  in  1960,  I  criticized  Dean 
Prosser,  my  professor,  for  completely  ignoring  the  Canadian 
torts  cases  in  his  great  Handbook  on  The  Law  of  Torts.     He 
smiled  and  said  that,  if  I  found  him  some  decisions  that 
were  worthy  of  mention  in  his  treatise,  he  would  be  happy  to 
include  them  in  the  next  edition.  Sometime  later,  with  some 
embarrassment,  I  had  to  report  to  him  that,  after  a  diligent 
search,  there  really  was  not  very  much  of  a  distinction  that 
was  worthy  of  treatment  in  his  outstanding  text. 

How  different  is  the  situation  today!   Now  there  are 
many  thoughtful  and  creative  torts  decisions  decided  by  the 
Supreme  Court  of  Canada,  as  well  as  other  Canadian  courts  at 
all  levels,  which  are  certainly  worthy  of  inclusion  in 
treatises  and  judicial  decisions  around  the  world.   I  can 
safely  say  that  in  the  last  15  years  the  Supreme  Court  of 
Canada  has  emerged  as  a  first-rate  court  in  the  torts  field, 
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as  in  so  many  others.  In  this  paper  I  plan  to  support  this 
thesis  by  concentrating  on  a  dozen  or  so  of  its  best 
decisions  in  the  period  1970-1985. 

In  the  next  section,  I  shall  give  a  brief  overview  of 
the  cases  and  in  the  following  section,  I  shall  examine  them 
more  closely,  describing  the  main  trends  I  see  in  them.  This 
survey  will  be  only  an  impressionistic  one,  without  the 
benefit  of  scaleogram  analysis,  and  more  detailed  treatment 
will  be  left  to  the  work  of  others. 


The    Supreme   Court    of   Canada    and  Canadian    Tort    Law      617 

II  .  A  BRIEF  OVERVIEW  OF  THE  LEADING  TORTS  CASES  OF  THE  LAST 
15  YEARS 

The  tort  decisions  of  the  Supreme  Court  of  Canada, 
made  over  the  last  15  years,  manifest  a  marked  improvement 
in  the  performance  of  the  Court.   These  decisions 
demonstrate  that  the  court  has  emerged  into  an  independent, 
scholarly  body  which  is  courageous,  creative  and  humane.   It 
is  a  Court  of  which  we  may  now  be  justly  proud  in  the  area 
of  torts. 

One  of  the  most  important  developments  in  the  last  15 
years  has  been  the  courageous  attempt  by  the  Supreme  Court 
of  Canada  to  regulate  to  a  greater  extent  the  activities  of 
manufacturers,  accountants  and  the  medical  profession.   In 

short,  it  has  demonstated  concerned  activism  in  the  tort 

12 
area.   In  Lambert  v.  Lastoplex,    for  example,  the  court 

established  an  extremely  stringent  standard  of  particularity 

for  warnings  relating  to  dangerous  products.   In  Haig  v. 

13 
Bamford,    it  reaffirmed  that  accountants  could  be  held 

liable  to  those  damaged  by  their  negligent  advice,  even 

though  they  were  not  clients  and  were  not  specifically  known 

to  be  relying  on  the  information.   The  medical  profession 

was  also  placed  under  supervision  of  the  judiciary  in 

14 

"informed  consent"  cases,  when  in  Reibl  v.  Hughes ,    the 
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of  future  inflation  has  been  devised.   The  problems  of 
income  taxation,  collateral  benefits  and  damages  have  been 
resolved  with  some  sensitivity.   And  the  approach  is  a 
distinctively  Canadian  one,  taking  into  account  our  own 
unique  conditions. 

In  the  area  of  economic  losses,  the  Supreme  Court  of 
Canada  is  at  the  cutting  edge  of  the  search  for  a  sensible 

and  humane  treatment  of  the  problem.   In  Rivtow  Marine  v. 

18 
Washington  Iron  Works    it  was  boldly  decided  that  there 

could,  in  appropriate  cases,  be  damages  awarded  for 

negligent  infliction  of  pure  economic  loss.   Although  the 

court  was  divided,  a  thoughtful  debate  on  the  issue  was 

begun,  which  has  not  been  fully  resolved  to  this  day.   In 

19 
City  of  Kamloops  v.  Neilsen,    the  principle  was  extended  to 

allow  recovery  against  a  municipality  for  economic  loss 

resulting  from  the  negligent  failure  to  enforce  one  of  its 

by-laws  dealing  with  safe  construction.   There  have  been 

other  cases  which  have  shown  that  the  contours  of  the  new 

principles  have  not  yet  been  fully  settled,  but  there  has 

20 
been  a  promising  beginning.    Even  in  the  treatment  of 

governmental  liablility,  one  of  the  toughest  tort  issues  to 

have  developed  in  recent  years,  the  Supreme  Court  of  Canada 

is  at  the  forefront  of  the  common-law  world  with  its 

imaginative  decision  in  Welbridge  Holdings  v.  Metropolitan 
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21 
Corporation  of  Greater  Winnipeg. 


Another  vexing  issue  recently  resolved  by  the  Supreme 
Court  of  Canada  in  a  distinctive  and  learned  decision  is  the 
way  violations  of  penal  statutes  are  to  be  treated  in 

negligence  cases.   In  R.  in  Right  of  Canada  v.  Saskatchewan 

22 

Wheat  Pool,  "  the  court,  after  a  thorough  exploration  of  the 

matter,  held  simply  that  the  violation  of  a  penal  statute 
may  be  introduced  as  evidence  of  negligence  in  a  civil  case, 
largely  ending  the  confusion  that  had  reigned  in  this  area. 
In  doing  this,  the  court  adopted  a  unique  Canadian  solution 
-  different  from  the  British  and  the  American  approaches  to 

the  question.   In  another  significant  case,  Bhadauria  v. 

23 

Seneca  College,    the  Court  ended  the  life  of  the  18 

month-old  infant  tort  of  discrimination.     It  was  held  that 
the  exclusive  jurisdiction  to  combat  discrimination  had  been 
legislatively  granted  to  the  Ontario  Human  Rights 
Commission,  and  that  the  role  of  the  courts  in  this  area  was 
limited  to  the  one  given  to  them  in  the  statute.   Though  I 
happen  to  disagree  with  the  decision,  it  is  nevertheless  to 
be  commended  for  its  rationality  and  boldness. 

The  court  has  also  dealt  with  other  questions.   In 

25 

Chernesky  v.  Armadale  Publishers,    the  court  considered  the 
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scope  of  the  defence  of  fair  comment  in  libel  cases. 
Although  the  majority  clung  to  the  established  principle, 
that  a  newspaper  publisher  is  liable  for  the  libellous 
content  of  letters  to  the  editor  unless  he  personally 
believes  the  content,  the  dissenting  views  to  the  contrary 
influenced  legislative  reform  in  several  provinces.   So  too, 
the  law  of  civil  conspiracy  was  reaffirmed  and  explained  in 

the  case  of  Canada  Cement  La  Farge  Ltd.  v.  B.C.  Lightweight 

..   26 
Aggregate. 

There  were  other  decisions  of  the  court  which  were 
less  than  distinguished,  but  I  prefer  not  to  discuss  them  in 
this  paper.   One  of  the  delightful  aspects  of  the  common  law 
is  how  decisions  of  courts  which  are  sound  and  well- 
expressed  are  enthusiastically  followed,  whereas  those  which 
are  confusing  and  badly  reasoned  tend  to  fall  by  the 
wayside. 

I  shall  now  examine  the  cases  more  closely  to  show 
the  positive  trends  that  are  developing. 
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III.  THE  MAIN  TRENDS:  A  CLOSER  LOOK  AT  THE  CASES 

One  of  the  main  trends  evinced  in  the  recent  cases 
has  been  the  bold  independence  of  the  court,  its  conscious 
willingness  to  be  creative  and  distinctive.   There  is  no 
doubt  that  the  court  now  fully  recognizes  its  role  as  a 
court  of  last  resort  and  as  architects  of  the  common  law 
(and  civil  law)  for  Canada.   Although  there  have  been 

occasional  lapses  into  its  earlier  ways  during  the  last  15 

27 
years,    the  court  has  eagerly  and  openly  embraced  the 

responsibility  for  reshaping  Canadian  tort  jurisprudence. 

The  dreams  of  the  academic  critics  of  the  court  over  the 

years  are  finally  coming  true. 

One  example  of  this  trend  is  the  Saskatchewan  Wheat 

28 
Pool  case,    in  which  Mr.  Justice  Dickson  confronted  the 

dilemma  facing  the  court  in  the  area  of  civil  liability  for 

breach  of  statute.   Writing  for  a  unanimous  court,  Mr. 

Justice  Dickson  analysed  the  U.S.  cases  which  employ  the 

negligence  per  se  approach,  as  well  as  the  U.K.  cases  which 

utilize  the  statutory  tort  theory.   After  demonstrating  the 

confusion  in  the  Canadian  cases,  he  proclaimed:   "it  is  now 

imperative  for  this  Court  to  choose".   And  choose  the  court 

did:   It  rejected  both  the  U.S.  and  U.K.  authorities  and 

created  a  distinctively  Canadian  approach  to  the  problem  -  a 
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compromise  between  the  U.S.  and  U.K.  positions  —  breach  of 
statute  is  evidence  of  negligence  but  not  conclusive. 

Professor  Fridman  has  recently  suggested  that  these 
cases  would  "free  the  law  in  Canada  from  some  of  the 
disfiguring  barnacles  that  have  clung  to  the  hull  of  the 
English  Tort  Law".   He  has  concluded  that  Saskatchewan  Wheat 

Pool  "exemplifies  the  independence  of  the  Canadian  Judiciary 

29 
in  relation  to  the  Common  Law". 

Another  significant  exercise  in  independent  law- 
making for  Canada  occurred  in  the  trilogy  of  cases.   In 
particular,  the  limitation  on  damages  for  non-pecuniary 
loss,  boldly  imposed  by  the  court,  would  have  never  even 
been  considered  in  earlier  times.   A  new  method  of 
calculating  future  economic  loss  was  also,  ingenuously, 
established  by  the  court.   Mr.  Justice  Dickson  openly 
explained  that  "this  court  is  called  upon  to  establish  the 
correct  principles  of  law  applicable  in  assessing  damages  in 
cases...  [of]  wholly  incapacitating  injuries".   He  suggested 
that  the  "subject  of  damages  for  personal  injuries  is  an 
area  of  the  law  which  cries  out  for  legislative  reform".   In 
the  meantime,  however,  he  noted  that,  "until  such  time  as 
the  legislature  acts,  the  courts  must  proceed  on  established 
principles  to  award  damages  which  compensate  accident 
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victims  with  justice  and  fairness...".   He  then  proceeded  to 
establish  the  new,  distinctive,  more  rational  scheme,  which 
is  still  being  elaborated  by  the  court. 

In  Reibl  v.  Hughes ,    the  medical  case  involving  the 
duty  to  disclose,  Chief  Justice  Laskin,  for  a  unanimous 
court,  also  consciously  rewrote  the  law  in  the  area  in  a 
uniquely  Canadian  way,  arriving  at  a  sensible  compromise 
position.   The  use  of  batter  in  these  "informed  consent" 
cases  was  severely  restricted.   Use  of  the  "informed 
consent"  language  was  curtailed.   The  subjective  test  of 
causation  was  abandoned.   The  Chief  Justice  noted  that  the 
causation  issue   was  "res  integra  here"  and  then  proceeded 
to  resolve  it  openly  by  saying  "the  safer  course  on  the 
issue  of  causation  is  to  consider  objectively  how  far  the 
balance  in  the  risks  of  surgery  or  no  surgery  is  in  favour 
of  undergoing  surgery".   Finally  the  reasonable  patient 
standard  was  adopted  from  the  U.S.  jurisprudence,  changing 
our  earlier  law. 

Another  case  in  which  it  was  recognized  that  the 

court  had  an  obligation  to  modernize  the  Canadian  law  of 

31 

torts  was  The  Ogopogo.     Although  the  majority  judgment 

32 
dismissed  the  action  and  was  not  well-reasoned,    the 

analysis  of  the  minority  led  by  Justice  Laskin  was  superbly 
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crafted,  evincing  the  newer,  independent  approach.   In 

particular,  an  earlier  erroneous  and  highly  criticized 

33 
decision,  Regina  v.  New  Regina  Trading,    holding  that  a 

person  owed  no  duty  to  his  own  rescuer,  was  jettisoned  by 

the  court  —  Justice  Laskin  declaring  it  "ought  no  longer  to 

be  taken  as  a  statement  of  the  common  law  in  Canada". 

Another  dreadful  earlier  decision,  Vanvalkenberg  v.  Northern 

Navigation,    holding  a  ship  owner  had  no  duty  to  rescue  a 

seaman  who  fell  overboard,  was  also  despatched  into  oblivion 

when  Justice  Laskin  said  "It  should  no  longer  be  considered 

as  a  good  law".   This  was  bold,  independent  lawmaking,  clear 

and  simple. 


Another  of  the  main  trends  clearly  discernible  in 
the  recent  cases  is  the  marked  improvement  in  the  reasoning 
and  style  of  the  opinions.   The  formal  style  may  not  be 
dead,  but  it  is  certainly  mortally  wounded.   We  now  see 
judicial  reasoning  of  the  type  that  a  court  of  last  resort 
should  utilize  —  policy  analysis,  concern  for  consistency, 
rationality  and  practicality,  and  more  literary  prose  style, 

The  sources  relied  on  by  the  court  now  are  more 
varied,  including  cases  from  other  jurisdictions  and 
academic  work.   At  least  seven  recent  cases  for  example: 
Horsley ,  Rivtow  Marine,  Reibl  v.  Hughes ,  Seneca  College, 
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Kamloops ,  Welbridge  Holdings,  Haig  v.  Bamford  cited  cases 
decided  in  the  U.S..   At  least  three  recent  cases  relied  on 
Australian  or  New  Zealand  sources:   Andrews ,  Kamloops , 
Eccles  v.  Bourque.   More  remarkably,  academic  writing  and 
texts,  often  several  of  them,  were  specifically  quoted  in  at 
least  a  dozen  recent  decisions:   Horsley ,  Rivtow,  Chernesky , 
Reibl ,  Seneca  College,  Saskatchewan  Wheat  Pool,  Kamloops , 
Welbridge ,  Haig  v.  Bamford ,  Andrews ,  Can.  Cement,  Eccles . 

Let  us  look  more  closely  at  a  few  of  the  opinions  of 
recent  years,  employing  the  new  reasoning  style.   Take,  for 
example,  Mr.  Justice  Laskin's  dissent  in  The  Ogopogo.   In 

it,  he  relied  on  an  article  in  the  Canadian  Bar  Review  by 

35 

his  former  colleague  Dean  C.A.  Wright,    Professor  Fleming's 

text  on  The  Law  of  Torts,    and  Professor  Bohlen  of  Harvard. 
In  his  reasons,  he  consciously  sought  to  advance  the  policy 
of  promoting  rescuers  and  good  Samaritans,  espousing  a 
principled  approach  which  showed  compassion  for  aggrieved 
plaintiffs.   Although  he  was  not  writing  for  the  majority  — 
who  came  to  another  view  on  the  facts  —  did  not  disagree, 
is  being  followed  by  later  courts  and  the  academic  writing 
because  it  has  placed  Canada  in  the  forefront  of  the  common 
law  jurisdictions  in  this  area.   Professor  Alexander,  for 
example,  assessed  Mr.  Justice  Laskin's  opinion  in  The 
Ogopogo  as  "thorough  and  elegant",  exhibiting  a  "knowledge 
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and  sophistication  in  the  handling  of  tort  theory  which  one 

37 
sees  too  rarely  in  Canadian  tort  decisions. 

Rivtow  Marine  v.  Washington  Iron  Works,  another 
leading  case,  dealt  with  a  crane  which  was  manufactured  by 
Washington  Iron  Works  and  was  used  by  the  plaintiff  on  a  log 
barge.   When  another  Washington  crane  collapsed  and  killed 
its  operator,  the  plaintiff  promptly  withdrew  this  crane 
from  service,  examined  it,  found  cracks  in  it,  and  carried 
out  repairs.   The  defendants  had  failed  to  warn  the 
plaintiff  promptly  when  it  learned  of  the  problem.   When  the 
plaintiff  later  found  out,  it  was  the  busy  season,  hence  the 
loss  of  profits  during  the  time  required  to  repair  the  crane 
was  great.   The  plaintiff  sued  in  negligence  for  the  cost  of 
repair  and  for  the  economic  loss  suffered  while  the  crane 
was  idle.   The  majority  denied  recovery  for  the  cost  of 
repairs,  but  gave  damages  for  the  loss  profits.   Mr.  Justice 
Laskin,  writing  the  minority  decision,  would  have  given 
damages  for  both  the  cost  of  repair  and  the  lost  profits. 

While  the  minority  decision  would  have  gone  farther, 
the  majority  provided  some  dramatic  leadership  in  this  area 
of  economic  loss  by  abandoning  any  requirement  of  actual 
physical  damage  before  liability  for  pure  economic  loss 
would  be  imposed.   The  case  opened  up  the  entire  subject  to 
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new  thinking  and  fresh  analysis.   Although  English  cases 
were  discussed  at  length,  the  Supreme  Court  of  Canada  moved 
significantly  beyond  where  the  English  courts  had  travelled. 

In  a  short  four  page  dissent,  Justice  Laskin  cited 
Fleming,  The  Law  of  Torts,  and  an  academic  article  entitled 
"Limitations  on  Liability  for  Economic  Loss  Caused  by 
Negligence:   A  Pragmatic  Appraisal",  by  Professor  Fleming 
James  of  Yale.   The  judges  which  he  chose  to  cite  were  Judge 
Cardozo  and  Lord  Denning,  the  two  judges  who  are  most 
frequently  pointed  to  as  "activist".   By  contrast,  Ritchie, 
J.  in  his  fifteen  page  judgement  for  the  majority  relied 
entirely  on  case  law  which  was  predominantly  English, 
indicating  that  the  change  in  the  court  has  not  been 
universal . 

In  Chernesky  v.  Armadale  Publishers  the  defendent 
newspaper  published  a  letter  to  the  editor,  in  which  the  two 
writers  described  certain  comments  by  an  alderman  at  a  city 
council  meeting  as  racist.   The  jury  found  that  the  opinions 
in  the  letter  were  defamatory  to  the  plaintiff's  character 
and  reputation.   The  defence  was  'fair  comment',  which 
failed  because  the  newspaper  publishers  did  not  agree  with 
the  opinions  expressed  by  the  authors  of  the  letter,  who  did 
not  testify. 
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The  majority  has  been  highly  criticized  for 
retaining  the  subjective  state  of  mind  of  the  defendant, 
publisher,  as  an  ingredient  of  the  defence  of  fair  comment. 
The  decision  effectively  required  newspapers,  who  publish 
potentially  defamatory  material,  to  agree  with  the  opinions 

expressed  by  their  writers.  Professor  Klar  in  "The  Defence 

38 
of  Fair  Comment"   criticizes  the  majority  for  "not 

distinguishing  between  the  maliciousness  of  a  commentator 

who  states  'counterfeit  opinions'  and  the  state  of  mind  of  a 

publisher  who,  in  the  interest  of  allowing  the  public  to 

express  objectively  fair  opinions,  publishes  opinions  with 

no  wrongful  motive". 

This  decision  has  been  legislatively  reversed  in 

39 
several  provinces   which  accepted  the  dissenting  view  of 

Mr.  Justice  Dickson,  whose  decision  has  been  much  acclaimed. 

Mr.  Justice  Dickson,  for  the  dissenters,  adopted  the 

analysis  of  the  textwriters  Duncan  and  Neill,  The  Law  of 

Defamation,  who  had  argued  for  a  new  approach  to  the  defence 

of  fair  comment,  which  would  not  require  a  subjective  belief 

in  the  truth  of  the  material  by  the  publisher  of  it. 

He  sought  to  balance  the  two  competing  values  of 
free  speech  and  protection  of  reputations  fairly.   In  his 
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concern  for  protecting  free  discussion  of  public  matters  to 
foster  democracy,  he  went  back  to  the  Roman  historian 
Tacitus,  clearly  a  novel  source,  in  his  effort  to  arrive  at 
the  appropriate  decision.   In  his  reasoning,  he  concentrated 
more  on  the  effect  that  the  decision  would  have,  rather  than 
on  the  past  holdings  of  the  cases.   Mr.  Justice  Dickson 
expressed  the  view  that  the  majority  decision  would  mean 
that : 


Newspapers  will  not  be  able  to  provide  a  forum  for 
[the]  dissemination  of  ideas  if  they  are  limited  to 
publishing  opinions  with  which  they  agree.   If 
editors  are  faced  with  the  choice  of  publishing  only 
those  letters  which  espouse  their  own  particular 
ideology,  or  being  without  defence  if  sued  for 
defamation,  democratic  dialogue  will  be  stifled. 


The  legislators  of  several  provinces  and  the  legal  writers 
concurred  in  this  view  and  the  Charter  of  Rights  and 
Freedoms ,  which  has  since  come  into  force  might  well  fortify 
the  position. 

In  Bhadauria  v.  Seneca  College  Chief  Justice  Laskin 
wrote  the  unanimous  decision  of  the  court,  overturning  an 
Ontario  Court  of  Appeal  decision  creating  a  new  tort  of 
discrimination,  which  had  been  described  as  a  'blessed 
event'  for  the  law  of  torts.   It  was  "hoped  that  the  infant 

tort  of  discrimination  could  grow  to  a  mature  adult- 

40 
hood",    but  this  was  not  to  be. 
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The  plaintiff  was  a  highly  qualified  East  Indian 
woman  with  seven  years  teaching  experience,  who  had  for 
several  years  without  success  applied  for  teaching  positions 
advertised  in  the  paper.   She  contended  that  she  was  wrongly 
deprived  of  the  position  because  of  her  ethnic  origin,  and 
claimed  damages  for  mental  distress,  frustration,  and  loss 
of  dignity  based  on  a  breach  of  s.4  of  the  Ontario  Human 
Rights  Code. 

While  the  Ontario  Court  of  Appeal  was  ready  to 
recognize  a  new  tort  of  discrimination  based  on  common  law 
and  the  policy  of  the  Human  Rights  Code,  Chief  Justice 
Laskin  halted  the  civil  courts  role  as  an  alternative  route 
to  compensation,  restricting  their  task  to  be  only  "part  of 

the  enforcement  machinery  under  the  Code  to  be  involved  only 

42 

through  the  appeal  procedure".  '   Hence,  the  Supreme  Court 

of  Canada  gave  exclusive  jurisdiction  over  the  battle 
against  discrimination  to  the  Ontario  Human  Rights 
Commission.   Although  the  outcome  of  the  Supreme  Court  case 
appears  to  be  rather  traditional,  alongside  the  bold 
decision  of  the  Court  of  Appeal,  the  style  of  the  court's 
reasons  was  not  so  traditional.   C.J.  Laskin  discussed 
difficult  policy  choices  openly,  not  hesitating  to  address 
them.  He  clearly  struggled  with  the  issues  which  the  case 
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brought  to  the  fore,  and  concluded  that  the  courts  should 
not  intrude  into  the  legislative  scheme  erected  by  the 
legislature  to  combat  discrimination.   While  some  reformers 
may  disagree  with  the  result  in  this  case,  which  may  well  be 
altered  by  s.24(l)  of  the  Charter,  it  was  a  significant 
contribution  to  legal  culture. 

In  Canada  Cement  LaFarge  Ltd.  v.  B.C.  Lightweight 

43 
Aggregate ,    the  court  had  occasion  to  reconsider  the  tort 

of  conspiracy.   Mr.  Justice  Estey  outlined,  inter  alia,  the 

U.K.  cases  and  the  U.S.  law,  consciously  choosing  a  unique 

Canadian  approach.   Historical  and  policy  analysis  was  done 

by  the  court  and  an  article  by  Dean  Peter  Burns  of  U.B.C. 

proved  to  be  influential.   Mr.  Justice  Estey  concluded  by 

articulating  clearly  the  Canadian  law  of  civil  conspiracy, 

and  dismissing  the  case  of  the  evidence. 

In  City  of  Kamloops  v.  Neilson ,  Madame  Justice 
Wilson,  wrote  her  first  majority  torts  decision  since 
joining  the  Supreme  Court  of  Canada.   It  is  a  lengthy  and 
complex  decision  which  surveyed  exhaustively  a  number  of 
areas  of  tort  law  including  compensation  for  economic  loss 
and  government  tort  liability.   In  her  thoroughly  document 
reasons,  Madame  Justice  Wilson  considered  thirty-three 
cases,  four  statutes  and  two  academic  articles. 
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In  the  Kamloops  decision,  a  contractor  placed  the 
foundation  of  a  house  on  loose  fill  despite  the  requirement 
that  it  be  taken  down  to  solid  bearing.   A  city  building 
inspector,  acting  under  a  municipal  by-law,  issued  a  stop 
work  order  to  correct  structural  deficiencies.   The  order 
was  ignored  and  nothing  further  was  done  by  the  city.   The 
house  was  sold  without  notice  to  Neilson  whose  contractor 
did  not  inspect  the  foundations.   When  the  damage  was 
discovered,  Neilson  brought  an  action  against  the  city. 

Reasoning  for  the  majority,  Madame  Justice  Wilson 
concluded  that  the  city  had  made  a  policy  decision  to 
regulate  construction  by  by-law  and  had  charged  its  building 
inspector  with  enforcement.   In  discharging  this  operational 
duty,  the  city  owed  a  duty  of  care  to  those  people  whose 
reliance  was  sufficiently  close  so  that  they  could  be 
reasonably  within  the  contemplation  of  the  municipality  as 
likely  to  be  injured  by  the  breach.   The  city's  failure  to 
act,  in  the  face  of  a  duty  to  act,  was  not  a  mere  policy 
decision  in  a  bona  fide  exercise  of  discretion.   The  cost  of 
restoring  the  home,  which  was  pure  economic  loss,  was  found 
to  be  recoverable. 

The  dissenting  judges  did  not  deal  with  the  issue  of 
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pure  economic  loss  because  they  felt  that  there  was  no 
common  law  duty  for  a  municipaili ty  to  enforce  its  own 
by-laws.  Estey  J.  for  the  minority  thought  that  municipal 
functions  are  not  amenable  to  judicial  scrutiny  by  the 
imposition  of  a  private  law  duty  of  care  when  they  are 
performed  without  corruption  or  bad  faith. 

The  long-range  impact  of  this  decision  remains 
unclear.   Nevertheless,  Madame  Justice  Wilson's  reasons  are 
clearly  a  learned  effort,  demonstrating  first  class  judicial 
craftsmanship.   The  style  is  lucid  and  organized,  with  the 
headings  interspersed  in  the  reasons  offering  assistance  to 
readers.   The  minority's  reasons  are  also  well-done  and 
worthy  of  a  court  of  last  resort. 

In  conclusion,  therefore,  the  Supreme  Court  of 
Canada  is  exercising  a  new-found  independence,  which  means 
it  is  less  fettered  by  British  precedent  than  it  once  was. 
It  is  finally  setting  out  on  its  own.   The  court  has  not 
only  departed  from  English  positions  in  a  number  of  the 
cases,  but  its  decisions  have  been  cited  by  English 
courts.      As  well,  U.S.  cases  are  now  frequently  cited  by 
the  court  but  are  not  necessarily  followed,  and  U.S.  courts 
have  also  looked  at  Canadian  decisions  on  occasion. 
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Supreme  Court  decisions  now  frequently  analyze 
academic  writings,  including  American  journal  articles. 
This  is  a  healthy  development  because  academic  writings  can 
influence  the  court  in  a  number  of  ways.   It  may  encourage 
the  court  to  focus  on  the  quality  of  its  reasoning  because 
academics  are  usually  so  critical  of  judicial  reasoning.   If 
judges  look  at  these  articles  they  will  inevitably  become 
more  attuned  to  the  criticisms  that  are  being  made.   By 
incorporating  academic  views  into  decisions,  the  court 
encourages"  further  solid  academic  work  which,  in  turn, 
lubricates  the  rational  development  of  the  law.   Not  only  do 
journal  articles  affect  the  substance  of  the  decisions  that 
the  court  renders,  they  even  seem  to  have  affected  the  style 
of  the  decisions.   Indeed,  Kamloops  and  Saskatchewan  Wheat 
Pool ,  for  example,  read  more  like  journal  articles  than 
decisions  by  a  court  of  law.   This  is  an  indication  of  how 
much  improved  is  the  work  of  the  court. 

Chief  Justice  Dickson  recently  stated:   "We're 
trying  to  develop  a  distinctly  Canadian  jurisprudence  which 

is  sound  both  legally,  socially,  ethically  and  philoso- 

45 
phically".    The  torts  cases  I  have  discussed  have  shown 

that  some  significant  steps  have  already  been  taken  along 

the  road. 
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IV.  WHY  THE  CHANGE? 

To  explain  why  the  court  has  been  transformed  is  not 
easy,  but  several  factors  which  have  contributed  to  its 
improved  performance  can  be  identified. 

First,  certain  institutional  changes  have  instilled 
in  the  court  a  sense  of  importance  it  did  not  have  before, 
which  in  turn  has  generated  greater  effort  on  the  part  of 
the  Court.   Of  course,  the  abolition  of  appeals  to  the  Privy 
Council  in  1949  had  some  effect  on  the  court,  but  its  full 
potential  was  not  realized  until  it  was  given  the  power 
virtually  to  select  its  own  cases. 

In  1975  the  absolute  right  to  appeal  to  the  Supreme 
Court  of  Canada  in  civil  cases  was  abolished.   Instead, 
leave  of  the  court  to  appeal  was  required  based  on  the 
following  criteria: 

If  the  Supreme  Court  is  of  the  opinion  that  any 
question  involved  ...  is  by  reason  of  its  public 
importance  or  the  importance  of  any  issue  of  law  or 
issue  of  mixed  law  and  fact  involved  in  such  a 
question,  one  that  ought  to  be  decided  by  the 
Supreme  Court  or  is,  for  any  other  reason,  of  such  a 
nature  or  significance  as  to  warrant  a  decision  by 
it. 
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This  event  was  heralded  by  Mr.  Justice  Lamer  as  one  of  the 

two  major  events  in  the  history  of  the  court,  along  with  the 

47 

abolition  of  appeals  to  the  Privy  Council  in  1949.    With 

the  power  to  choose  which  cases  it  would  hear,  the  Supreme 
Court  could  develop  Canadian  Law,  including  the  law  of 
torts,  in  a  more  systematic  and  rational  manner.   The  court 
is  now  free  to  select  and  decide  the  cases  which  it  views  as 
significant,  where  the  law  is  unclear,  where  conflicts  need 
resolution  and  where  new  thinking  is  required.   Further, 

this  reform  would  serve  to  "bring  under  control  the  workload 

48 
of  the  Supreme  Court  of  Canada",    giving  the  court  more 

time  to  devote  to  the  significant  cases. 


To  some  degree,  the  amendment  also  spurred  the  Court 
to  view  itself  not  only  as  a  dispute-resolver ,  but  also  as  a 
law-maker.   Chief  Justice  Dickson  has  noted  that  the  court 
is  "increasingly  more  concerned  with  a  balancing  of  funda- 
mental values,  appraising  advantages  and  disadvantages, 
rather  than  a  'winner  take  all'  result  which  characterizes 
conventional  litigation.   The  change  made  in  1975  in  the 

jurisdiction  of  our  court,  with  emphasis  on  issues  of  public 

49 
importance,  is  part  of  the  same  trend".     Similarly,  he 

suggested  that  the  amendment  "transformed  the  court  into  a 

forum  for  debate  on  matters  of  public  interest". 
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Another  institutional  change  was  the  abolition  of 
the  strict  rule  of  stare  decisis  in  the  Supreme  Court. 
Although  this  rule  was  never  as  rigid  a  barrier  as  some 
believed  it  to  be,  the  case  of  MacNamara  Construction   made 
it  permissible  for  the  court  to  depart  openly  from  its 
earlier  decision.   This  freed  the  court  from  its  own  past, 
opening  up  the  channels  of  change,  and  altering  the  ethos 
and  spirit  of  the  court  —  making  it  a  body  more  amenable  to 
the  winds  of  change. 

Second,  the  court's  performance  has  been  ameliorated 
by  certain  changed  conditions.   Perhaps  the  most  important 
of  these  was  the  improved  legal  materials  available, 
especially  in  the  torts  field.   Canada  has  produced  some 
outstanding  scholars  in  the  field  of  torts,  whose  writing 
and  teaching  has  improved  the  level  of  torts  discourse  in 
the  country.   The  father  of  Canadian  tort  law,  Dean  C.A. 
Wright,  left  a  legacy  of  progressive  and  vigorous  torts 
teaching  and  literature  that  has  influenced  profoundly  the 
arguments  presented  and  the  ultimate  decisions  of  torts 
cases.   His  articles  and  his  famous  Casebook  on  the  Law  of 
Torts  (now  in  its  8th  edition)  have  been  used  by  generations 
of  law  students,  as  well  as  by  judges  across  the  land.   More 
recently,  there  has  been  an  explosion  of  torts  writing  that 
has  elevated  the  quality  of  understanding  of  torts 
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principles.   Included  in  a  catalogue  of  torts  literature  are 
at  least  two  general  Canadian  texts  on  torts  (Fridman  and 
Linden),  several  books  on  damages  (Waddams,  Goldsmith, 
Charles,  Cooper-Stephenson  and  Saunders),  several  other 
books  on  specific  torts  subjects,  (Feldthusen,  Smith,  Burns, 
Ison,  Picard),  several  collections  of  essays  on  tort  law, 
prepared  by  the  Torts  Section  of  the  C.A.L.T.  (Linden,  Klar, 
Rogers-Magnet  and  Steel),  a  second  case  book  (Solomon  and 
Feldthusen),  two  series  of  special  lectures  of  the  Law 
Society  of  Upper  Canada  (1973  and  1983),  a  host  of  very 
learned  law  journal  articles  about  tort  law,  including  even 
some  empirical  studies  (Osgoode  Hall  Studies  and  Robertson) 
and  even  a  new  series  of  reports  containing  only  torts  cases 
(C.C.L.T.),  which  provides  many  case  comments  on  the  torts 
cases  as  well.   In  the  new  Supreme  Court  Law  Review,  which 
is  published  annually  the  work  of  the  court  in  the  torts 
area  is  analysed  thoroughly  by  Professor  Klar  for  the 
benefit  of  the  court  and  all  of  us.   Moreover,  although  they 
are  not  Canadian,  the  superb  books  of  William  Lloyd  Prosser 
and  John  Fleming  have  been  discussed  and  utilized  frequently 
by  Canadian  courts  to  resolve  tough  torts  questions. 
Lastly,  the  grand  tradition  of  torts  teaching  in  Canada  - 
the  classroom  contributions  of  Wright,  M.M.  Maclntyre, 
Wilbur  Bowker,  R.J.  Gray,  Joseph  Smith,  Dale  Gibson,  Bill 
Charles  and  others  -  have  influenced  students,  who  have 
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become  sophisticated,  well-educated  tort  lawyers  and  who 
have  later  argued  cases  before  the  Canadian  courts, 
including  the  Supreme  Court,  with  distinction.   There 
appears  to  be  a  symbiotic  relationship  at  work  here. 
Scholarship  nudges  the  judges  along  and  the  judges  nudge  the 
scholars  along.   Together,  an  improved  torts  jurisprudence 
is  sure  to  develop. 

Another  condition  which  has  assisted  the  court, 
though  it  is  largely  invisible  to  the  public  and  the 
profession,  has  been  the  use  of  law  clerks.   In  the  late 
1960's,  the  Supreme  Court  of  Canada  began  to  employ  law 
clerks  to  assist  the  judges  in  researching  their  opinions, 
the  best-equipped  graduates  from  the  nation's  leading  law 
schools  were  selected  to  work  full  time  for  judges.   These 
young  people  helped  to  keep  the  judges  more  aware  of  recent 
thinking  and  writing  about  the  law.   They  saved  precious 
time  for  the  judges,  enabling  them  to  think  more  deeply 
about  the  issues  they  had  to  decide.   Because  of  the  heavy 
constraints  on  judges  time,  this  could  not  help  but  improve 
the  quality  of  the  opinions  the  judges  produced. 

Another  changed  condition  which  has  affected  the 
performance  of  the  Supreme  Court  is  the  different  way  the 
media  now  treats  it,  the  media  creates  and  mirrors  the  views 
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of  the  public.   The  Supreme  Court  was  once  ignored  for  the 
most  part  by  the  nation's  media.   Judges  hid  behind  a  veil 
of  anonymity  which  the  media  seemed  unwilling  or 
uninterested  in  piercing.   In  recent  years  there  has  been  a 
change . 

Today  the  Supreme  Court  is  news.   Chief  Justice 
Laskin,  Chief  Justice  Dickson,  and  Justice  Wilson  have  each 
been  portrayed  on  the  cover  of  MacLean' s  magazine  in  the 
last  three  years.   The  Reference  Re  Amendment  of  the 
Constitution  transformed  the  Court  building  into  a  T.V. 
studio,  and  the  nine  judges  who  sit  in  it  T.V. 
personalities.   There  has  been  a  substantially  increased 
interest  in,  and  popularization  of,  the  Supreme  Court  of 
late,  articles  in  newspapers  and  magazines  abound.   The  more 
vigilant  the  press  is  in  monitoring  the  Supreme  Court,  the 
better  the  quality  of  judgments  is  likely  to  be. 

The  last  factor,  and  perhaps  the  most  significant, 
is  the  quality  of  the  members  of  the  court.   People  make  a 
difference,  especially  in  the  legal  world.   The  better  the 
people  who  are  appointed  to  the  Court,  the  better  the 
product  of  that  court.   There  is  not  one  person  on  the 
Supreme  Court  of  Canada  in  1985  who  was  on  the  court  in 
1970.   Over  the  years,  not  all  of  those  elevated  to  the 
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court  were  scholars  or  even  lawyers  of  the  highest  calibre. 
Snell  and  Vaughan  have  traced  the  difficulties  in  attracting 
judges  of  quality  to  the  court  who  were  young  enough  and 
healthy  enough  to  serve  with  distinction.   Too  often 
political  considerations  predominated.   Too  often  people 
without  prior  judicial  experience  were  appointed  to  the 
court . 

Nowadays  things  have  changed.   The  seventies  and 
eighties  have  brought  some  of  the  finest  legal  minds  in 
Canada  onto  the  court,  which  has  inevitably  led  to  the 
marked  improvement  in  the  work  of  the  court.   In  1970,  when 
Bora  Laskin  joined  the  court,  he  was  considered  one  of  the 
best  legal  thinkers  Canada  had  ever  produced.  (Incidentally, 
although  he  never  taught  torts,  he  occasionally  wrote  case 
comments  for  the  Canadian  Bar  Review  on  the  subject  under 
the  supervision  of  the  editor,  C.A.  Wright,  Canada's 
foremost  torts  scholar.  )   When  Brian  Dickson  joined  him  in 
1973,  he,  too,  was  considered  one  of  the  best  judicial 
craftsmen  in  the  country.   The  other  outstanding  jurists 
appointed  since  that  time  have  made  it,  in  my  view,  the  most 
intellectually  powerful  court  in  our  history  —  the  best 
educated,  the  most  experienced,  the  most  hard-working,  the 
most  literate,  and,  hence,  the  most  respected. 


SU2      The   Supreme   Court    of  Canada    and  Canadian    Tort    Law 

Judicial  experience  at  the  appellate  level  seems  to 
have  become  a  prerequisite  for  appointment  to  the  court.  All 
of  the  current  judges  have  served  with  distinction  on  courts 
of  appreal  prior  to  their  elevation.   As  in  the  past,  most 
were  practitioners  of  law.   Several  of  them  have  been 
full-time  or  part-time  professors  of  law  -  three  were  law 
school  deans.   Many  hold  graduate  degrees  in  law,  at  least 
three  were  Rhodes  scholars.   Many  of  the  judges  have  worked 
for  governments  or  government  agencies  during  their  careers. 
Almost  all  of  them  are  fluently  bilingual.   They  are  often 
invited  to  deliver  papers  at  legal  meetings  and  law  schools, 
which  they  do  with  profit  not  only  for  the  audience  but  also 
for  themselves  and  the  court  which  they  serve. 

The  Toronto  Star  was  correct  when  it  concluded 
recently  "according  to  law  professors,  lawyers  and  lower 
court  judges,  the  present  court  is  more  than  qualified  for 
the  job.   It  is  unanimously  described  as  the  strongest  court 
in  Canadian  history"  (Tues.,  April  23,  1985,  Toronto  Star, 
A/11). 

Its  work  in  the  Law  of  Torts  in  the  last  15  years 
has  contributed  to  the  court's  current  reputation  for 
excellence.   In  this  paper  we  have  tried  to  sketch  a  few  of 
the  developments  wrought  by  the  Supreme  Court  of  Canada  in 
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recent  years.   We  hope  we  have  shown  that  after  110  years  of 
criticism,  the  Supreme  Court  in  1985  has  become  a  dynamic, 
independent,  and  scholarly  body  —  a  focal  point  of  change. 
All  eyes  are  on  the  court  as  it  becomes  poised  to  elaborate 
the  meaning  of  the  Canadian  Charter  of  Rights  and  Freedoms. 
The  court  is  ready  for  the  challenge. 
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"In  order  to  have  a  fair  trial,  it  is  not 
necessary  that  it  go  on  interminably,  for 
as  long  as  a  rich  person  is  willing  to  pay 
or  a  Legal  Aid  certificate  remains  in 
force.   I  am  not  convinced  that  the  longer 
the  trial  the  better  the  brand  of  justice.. 
What  we  need  are  trials  which  take  as  long 
as  is  necessary,  but  no  longer  than  is 
necessary." 
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I.   INTRODUCTION 

I  have  come  to  Edmonton  not  to  bury  the  jury  but 
to  praise  it.   Indeed,  so  much  do  I  respect  the  jury  that  I 
even  favour  its  use  m    the  resolution  of  civil  disputes.   It 
is  an  accurate  and  fair  method  of  trying  cases.   It  protects 
citizens  from  abuse  of  governmental  power.   It  keeps  our  law 
limber  and  responsive.   It  involves  ordinary  citizens  in  our 
legal  system.   Yes,  the  jury  is  a  noble  institution  that 
demonstrates  our  abiding  faith  and  confidence  in  our  legal 
institutions  and  in  our  people.   It  is  for  all  of  these 
reasons  that  the  jury  is  enthusiastically  supported  by 
Canadians,  both  lawyers  and  non-lawyers  alike. 

A  1977  survey  done  for  the  Law  Reform  Commission 
by  the  Canadian  Institute  for  Public  Opinion  disclosed  that 
94%  of  the  respondents  felt  that  an  accused  person  should  be 
allowed  a  trial  by  jury  -  at  least  in  serious  cases. 
One-half  of  the  respondents  believed  that  jury  trials  and 
non-jury  trials  were  equally  fair  and  just,  but  of  those  who 
felt  that  there  was  a  difference,  four  times  as  many 
preferred  jury  trial  verdicts  over  non-jury.   The  Chicago 
Jury  Project  (Kalven,  The  American  Jury)  demonstrated  that 
in  the  vast  majority  of  cases  judges  and  juries  decided 
cases  similarly;  in  the  few  in  which  they  differed,  common 
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sense  reasons,  perhaps  outside  the  law,  were  available  to 
explain  the  different  conclusions  reached  by  the  jury.   It 
comes  as  no  surprise,  then,  that  our  new  Charter  of  Rights 
and  Freedoms  enshrines  the  right  to  trial  by  ]ury  in 
criminal  cases  where  the  penalty  is  five  years  or  more. 

II.   THE  FIRST  STEP 

This  also  helps  us  to  understand  why  the  Law 
Reform  Commission  of  Canada's  Report  No.  16  on  the  Jury 
(1982)  recommended  only  some  minor  alterations,  some 
formalization  and  clarification  of  the  current  practice  and 
some  gentle  but  helpful  tinkering  to  bring  the  jury  system 
into  conformity  with  the  Charter .   Among  the  suggestions 
made  were  to  change  the  name  of  the  "foreman"  of  the  jury  to 
the  "president"  -  a  gender-neutral  and  language-neutral 
term;  to  equalize  the  number  of  challenges  and  stand-bys;  to 
alter  the  order  of  addresses  to  the  jury;  to  allow  for 
note-taking  by  the  jury  (something  which  48%  of  the  juries 
interviewed  favoured);  to  permit  more  material  to  be  taken 
into  the  jury  room;  and  to  protect  the  identity  of  jurors. 

As  you  may  recall,  most  of  these  recommendations 
were  incorporated  into  the  Criminal  Law  Reform  Act  of  1984 
(Bill  C-18)  which  received  first  reading  in  Parliament 
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before  the  1984  election  but  which  was  not  enacted.   I  know 
that  Frank  Iacobucci  will  be  discussing  the  content  and 
current  status  of  this  important  reform  measure  which  I  hope 
will  be  re-introduced  into  Parliament  in  the  fall  and 
enacted,  because  it  will  certainly  improve  the  operation  of 
what  is  already  a  fine  institution. 


III.  THE  REMAINING  PROBLEM 

The  problem  with  the  jury  trial  is  not  the  way  it 
works  or  the  result  it  achieves.  Rather,  the  difficulty  is 
with  the  time  and  resources  required  to  conduct  a  modern 
jury  trial.  The  jury  trial  is  a  great  machine,  but  it  is  a 
costly  and  cumbersome  one  to  operate  -  even  more  costly  and 
cumbersome  than  the  non-jury  trial,  which  is  also  enormously 
expensive . 

It  is  no  secret  that  there  are  more  jury  trials 
being  conducted  each  year  and  that  they  seem  to  take  longer 
and  longer  to  try.   Much  of  this  is,  of  course,  a  good  thing 
and  has  been  facilitated  by  the  existence  of  Legal  Aid  plans 
and  public  defender  schemes  across  the  country.   Although 
precise  data  that  would  give  us  a  detailed  picture  is 
presently  unavailable,  we  have  some  figures  that  may  be  of 
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assistance . 

In  the  District  Court  of  Ontario,  for  example,  the 
number  of  criminal  jury  trials  increased  by  11%  in  the  last 
year  (2,173  in  1984  to  2,410  in  1985.)   In  the  Judicial 
District  of  York  alone,  for  example,  the  number  of  ]ury 
trials  increased  by  31%  in  the  last  two  years  (from  96  in 
1983  to  125  in  1985).   Undoubtedly  a  corresponding  increase 
occurred  elsewhere. 

These  jury  trials  inevitably  require  some  time  to 
try  and  hence  cost  more.   For  example,  it  takes  time  to 
select  the  jury,  to  instruct  them  in  a  preliminary  way,  to 
address  and  charge  them  at  the  end  of  the  trial,  and  then 
they  have  to  deliberate  and  make  up  their  minds.   Whenever 
rulings  on  evidence  are  required,  the  jury  must  be  asked  to 
leave;  then,  when  the  ruling  is  made,  they  are  invited  to 
return.   If  there  is  an  error  in  the  charge  or  if  evidence 
is  improperly  admitted,  an  entirely  new  trial  may  be  ordered 
with  additional  expense  for  the  accused,  the  legal  aid 
system  and  the  taxpayer.   A  study  I  did  with  Richard  Sommers 
in  1968  on  civil  jury  trials  showed  that  they  took  about 
1-1/2  times  as  long  to  try  as  non-jury  cases.   I  would 
expect  that  criminal  jury  trials  would  reflect  a  similar 
pattern . 
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Former  Chief  Justice  Gregory  Evans  of  the  Ontario 
High  Court  of  Justice  aptly  described  the  situation  at  the 
opening  of  Court  on  January  7,  1985  as  follows: 


Presently  we  have  a  system  that  cannot  keep  up  with  the 
expanding  workload  ...  [the]  present  situation  might  be 
inelegantly  described  as  partially-controlled  chaos  ... 
we  are  perceived  by  the  public  as  a  self-interested 
group,  ready  to  apply  band-aids  to  pressing  problems, 
but  hesitant  to  undertake  a  housecleaning  operation  to 
meet  the  requirements  of  a  society  that  is  no  longer 
prepared  to  accept  the  high  cost  of  litigation  nor  to 
endure  the  almost  unconscionable  delays  in  the 
resolution  of  civil  disputes  or  in  the  determination  of 
guilt  or  innocence  in  criminal  matters. 


IV.   SOME  POSSIBLE  SOLUTIONS 

There  is  widespread  dissatisfaction  with  the  delay 
and  the  expense  involved  in  the  conduct  of  criminal 
litigation,  the  cost  of  which  rose  63%  from  1978  to  1982, 
according  to  the  Center  for  Justice  Statistics.   I  believe 
that  we  can  start  to  reduce  these  delays  and  cut  the  costs 
without  interfering  with  the  constitutional  right  to  a  jury 
trial  in  serious  criminal  cases,  and  without  any  fundamental 
alteration  in  the  adversary  system.   We  must  do  it 
gradually,  incrementally  and  voluntarily,  if  possible. 
Dramatic  solutions  are  not  necessary  and,  in  any  event, 
rarely  work.   To  achieve  budgetary  restraint  we  need  only 
restrain  ourselves  from  over-reliance  on  the  ]ury  and  from 
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wasting  their  valuable  time. 

In  order  to  have  a  fair  trial,  it  is  not  necessary 
that  it  go  on  interminably,  for  as  long  as  a  rich  person  is 
willing  to  pay  or  a  Legal  Aid  certificate  remains  in  force. 
I  am  not  convinced  that  the  longer  the  trial  the  better  the 
brand  of  justice.   Just  as  a  hurried  trial  will  not  do,  a 
never-ending  one  is  also  unsatisfactory.   What  we  need  are 
trials  which  take  as  long  as  is  necessary,  but  no  longer 
than  is  necessary.   The  measures  I  shall  propose  are  aimed 
at  this  goal . 

There  are  several  areas  where  we  can  make  some 
progress.   It  will  not  escape  your  attention  -  to  the  great 
credit  of  the  jury  -  that  the  reforms  that  I  shall  discuss 
deal  not  so  much  with  the  rules  of  jury  trials  themselves, 
but  rather  with  changes  to  substantive  criminal  law, 
adjustments  in  the  jurisdiction  of  courts,  alterations  of 
the  context  of  trials  and  new  methodologies  of  presenting 
evidence.   (These  are  proposals  which  will  help  expedite 
non-jury  trials  as  well.)   More  particularly,  I  suggest: 

1.  Reform,  simplification  and  clarification  of  the  law. 

2.  Reclassifying  offences  and  readjusting  penalties. 
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3.  Encouraging  more  settlements  of  trials  and  issues 
within  trials. 

4.  Increasing  the  use  of  technology. 

1 .   Reform,  Simplification  and  Clarification  of  the  Law. 

Our  criminal  law,  criminal  procedure  and  the  law 
of  evidence  are  complicated  and  confusing.   This 
necessitates  ;jury  charges  which  are  also  complicated  and 
confusing.   Moreover,  much  of  our  law  is  out-dated  and 
anachronistic,  which  creates  difficulties  for  juries  in 
understanding  and  enforcing  it.   Mistakes  are  frequently 
made  and  time  and  resources  are  needlessly  wasted. 

As  you  know,  the  Law  Reform  Commission  of  Canada 
is  busy  revising  our  criminal  law  and  criminal  procedure  in 
order  to  make  them  more  understandable  and  more 
contemporary.  By  the  year  2000,  and  hopefully  before  that,  a 
new  Criminal  Code  and  a  Code  of  Criminal  Procedure,  based  to 
some  extent  on  our  work  (I  hope)  will  be  enacted. 

For  example,  the  convoluted  defence  of 
self-defence  will  be  simplified.   No  longer  will  we  have  to 
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explain  to  juries  the  difference  between  culpable  homicide 
and  non-culpable  homicide.   Anachronistic  offences  will  be 
eliminated.   This  will  make  the  judges'  job  of  charging  the 
jury  easier  and  their  task  of  applying  the  law  easier  as 
well.   Juries  will  better  understand  and  will  have  greater 
respect  for  the  law  they  have  to  administer,  which  will  lead 
to  more  accurate  and  efficient  decisions.   I  expect  that 
standard  jury  charges  will  be  developed  that  will  be 
accurate,  simple  and  short.   (Already  such  charges  are  being 
designed  in  British  Columbia  by  Mr.  Justice  John  Bouck, 
assisted  by  Professor  Gerry  Ferguson,  partly  in  response  to 
the  call  of  the  LRCC  in  its  Report  on  the  Jury.)   The  time 
and  resources  spent  on  jury  trials  should  be  correspondingly 
diminished. 

As  you  also  know,  the  Law  Reform  Commission  has 
produced  a  new  Evidence  Code  which  sought  to  write  down, 
improve  and  simplify  our  law  of  evidence.   This  Act  did  not 
meet  with  universal  approval,  you  will  recall,  even  though  I 
still  think  it  was  an  outstanding  piece  of  work.   It  was 
handed  over  to  the  Uniform  Law  Conference,  which  laboured 
mightily  and  produced  a  Uniform  Evidence  Act.   This  document 
formed  the  basis  of  a  bill  which  was  introduced  into  the 
Senate  as  Bill  S-33.   It  was  studied,  discussed  and  was  sent 
back  for  further  work.   A  new  version  is  now  ready  to  be 
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brought  forward,  and  I  hope  that  this  will  happen  soon, 
because  it  should  make  rulings  on  evidence  easier,  more 
accurate,  less  time-consuming  and  hence  less  costly. 

2 .   Reclassification  of  Offences  and  Readjustment  of 
Penalties. 

We  should  re-classify  offences  and  readjust  the 
penalties  for  them  so  that  fewer  cases  will  be  subject  to 
the  constitutional  rignt  to  a  jury  trial.   Many  offences 
which  now  can  be  tried  before  a  jury  are  trivial  and  just 
not  worth  the  time  and  cost  of  that  method  of  trial. 

The  Law  Reform  Commission  of  Canada  now  has  at  the 
printer  a  paper  on  the  classification  of  offences  which  will 
facilitate  this  process.   Our  proposed  scheme  does  away  with 
hybrid  offences,  the  present  classification  scheme  of 
indictable  and  summary  offences  and  summary  trial  of 
indictable  offences.   In  their  place  it  recommends  that 
crimes  be  divided  into  two  new  classes:   those  punishable  by 
two  years  or  less  imprisonment,  and  those  punishable  by  more 
than  two  years  imprisonment.   Our  proposal  would  grant  the 
right  to  jury  trial  for  any  offence  punishable  by  more  than 
two  years  in  prison  -  which  is  less  than  the  five  years 
guaranteed  by  the  Charter  provision.   With  the  most  serious 
offences  there  would  automatically  be  a  jury  trial  unless 
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both  the  accused  and  the  Crown  agree  to  waive  it  (S.  427.) 

(Defence  Counsel  would  probably  be  wise  to  choose 
trial  by  ^udge  alone  on  the  basis  of  the  data  from  the 
Judicial  District  of  York,  where  there  were  acquittals  in 
31%  of  the  cases  heard  by  the  jury,  and  in  41%  of  those 
heard  by  the  judge  alone.) 

Although  the  Law  Reform  Commission  does  not  go 
this  far,  this  new  structure  would  permit  a  realignment  of 
the  penalties  provided  and  hence  the  courts  in  which  the 
various  offences  may  be  tried.   For  example,  we  might  decide 
that  any  offence  punishable  by  two  years  or  less  would  have 
to  be  tried  in  Provincial  Court  or  in  District  Court, 
without  a  jury.   We  could  then  re-think  the  maximum 
penalties  for  all  offences  -  lowering  some  of  them  to  two 
years  or  less  where  that  is  warranted. 

If,  in  addition,  we  were  to  adopt  a  benchmark 
system  of  sentencing  (which  I  personally  favour)  in  which 
the  sentences  would  be  enacted  not  as  maxima,  but  in  terms 
of  average  suggested  sentences,  with  allowance  for  increases 
or  decreases  based  on  certain  factors,  we  could  further 
reduce  the  number  of  trials  in  which  there  would  be  a  right 
to  jury.   Even  though  an  offence  may  currently  have  a 
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potential  penalty  of  five,  ten  or  fourteen  years,  or  even 
life,  in  prison,  the  reality  is  that  rarely  is  the  maximum 
imposed  or  even  any  number  of  years  close  to  the  maximum. 
If  we  enacted  truthful  benchmark  sentences  (something  I  hope 
the  Canadian  Sentencing  Commission  will  suggest  this  fall), 
there  will  be  many  more  offences  punishable  by  less  than  two 
years,  which  can  then  be  placed  within  the  exclusive 
jurisdiction  of  the  Provincial  Court;  or,  if  they  are  tried 
in  a  higher  court,  jury  trial  could  be  unavailable 
constitutionally. 

These  options  require  additional  discussion  and 
study,  but  in  my  view  they  offer  the  promise  of  reduced 
reliance  on  juries  in  less  serious  cases,  and  would  help  in 
reducing  delays  and  in  cutting  costs.   (I  hope  Mr.  Justice 
Thomas  Zuber  will  consider  ideas  such  as  this  in  his  current 
study  of  the  Ontario  court  system.) 

3 .   Encouraging  More  Settlements  of  Trials  and  Issues 
Within  Trials. 

A  ma]or  problem  of  our  criminal  system  -  like  the 
civil  justice  system  -  is  its  heavy  reliance  on  the 
adversary  system.   My  expectation  is  that  by  the  year  2000 

more  criminal  jury  trials  will  be  settled,  and,  if  not,  more 
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of  the  issues  between  parties  will  be  resolved  by  agreement. 

With  the  coming  into  force  of  the  Criminal  Law  Amendment 
Act  of  1985,  pre-trials  are  now  being  held  before  all  jury 
trials,  as  was  urged  by  the  Law  Reform  Commission  years  ago. 
These  will  inevitably  lead  to  more  settlements  and  less  need 
to  formally  prove  uncontested  matters.   Fewer  cases  will  be 
tried,  therefore,  and  those  that  are  tried  will  be  shorter. 

The  Law  Reform  Commission  has  urged  mandatory 
pre-trial  disclosure  by  the  Crown  in  our  Report  22,  entitled 
Disclosure  by  the  Prosecution  (1984).   Disclosure  is 
becoming  more  common,  even  though  this  sensible 
recommendation  has  not  yet  found  its  way  into  legislation. 
Our  empirical  studies  conducted  in  the  Montreal  area  have 
shown  that  universal  disclosure  led  to  settlements  in  26.4  % 
of  the  cases.   The  number  of  guilty  pleas  doubled  in  a 
five-year  period  as  a  result  of  enforced  disclosure  and  the 
number  of  charges  withdrawn  by  the  prosecution  almost 
tripled.   In  1976,  the  project  rendered  unnecessary  the 
appearance  at  trial  of  35,000  witnesses. 

It  is  no  wonder,  therefore,  that  we  recommended 
that  disclosure  by  the  prosecution  be  made  mandatory. 
Because  of  the  constitutional  implications,  however,  the 
question  of  whether  disclosure  should  also  be  required  of 
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the  accused  needs  further  study.   If  a  limited  duty  to 
disclose  could  be  imposed  on  the  accused  without  sacrificing 
the  presumption  of  innocence  and  the  right  to  remain  silent, 
we  could  perhaps  improve  the  settlement  ratio  even  more. 


4 .   Increasing  the  Use  of  Technology. 

The  trial  lawyer  of  today,  much  like  his 
counterpart  of  a  century  ago,  is  like  the  impresario  of  a 
Shakespearean  stage  play.   He  parades  his  cast  of  characters 
before  the  jury,  and  they  tell  their  story.   There  is  the 
drama  of  eyeball-to-eyeball  cross-examination.   It  is  a 
great  spectacle  -  certainly  deserving  of  the  respect  it  has 
earned  over  the  years. 

However,  I  envision  the  lawyer  of  tomorrow  as  the 
director  of  a  more  modern  production.   He  will  present  his 
case  efficiently,  economically  and  accurately,  aided  by  the 
computer  and  video-technology  of  the  cybernetic  and 
electronic  age. 

Distance  will  be  no  barrier  to  the  availability  of 
expert  or  other  witnesses.   Details  of  the  scene  of  the  crime 
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itself  will  be  recorded  on  video  so  that  resources  are  not 
wasted  in  arguing  over  these  matters.   An  accurate  record  of 
discovery  proceedings  and  confessions  will  be  available  on 
video  for  use  at  trial.   Traumatized  victims  of  crime  will 
be  spared  the  pain  of  having  to  repeatedly  their  sad 
experience . 

In  short,  the  lawyer  of  tomorrow  will  resemble  the 
producer  of  a  television  documentary  -  a  kind  of  Barbara 
Frum  of  Pamela  Wallin  wearing  a  black  robe,  wing  collar  and 
tabs  -  examining  witnesses  by  satellite.   One  of  them  who  is 
particularly  skillful  in  the  use  of  technology  might  even 
acquire  a  reputation  as  "the  Steven  Spielberg  of  the 
Courtroom. " 

A  j ury  trial  possesses  a  uniquely  human  quality. 
It  is  a  dignified  and  serious  proceeding  and  must  continue 
to  be.   Live  testimony  and  human  interaction  will,  of 
course,  remain  the  most  important  element  of  jury  trials, 
but  this  should  not  prevent  us  from  using  the  new  video  and 
other  technology  when  it  can  help  us  to  make  these  elements 
more  accurate  and  efficient. 

I  am  sure  that  you  will  be  able  to  identify  some 
of  the  difficulties  that  may  result  from  the  use  of  these 
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technologies,  but  let  me  focus  on  some  of  the  benefits  that 
could  accrue  (and  already  have  accrued)  from  increased  use 
of  technology  -  in  particular  the  use  of  videotape. 

One  of  the  best  aspects  of  this  is  that  new 
legislation  is  not  even  needed  to  introduce  most  of  them. 
The  ordinary  rules  of  evidence  are  flexible  enough  to 
incorporate  their  use.   Where  legislation  is  required,  it 
could  be  simply  drawn  -  as  are  the  new  rules  of  civil 
procedure  in  Ontario,  which  provide  for  the  videotaping  of 
witnesses  in  advance  of  trial  with  the  leave  of  the  Court. 

a)   Videotaping  of  the  crime  itself. 

One  powerful  way  that  video  could  be  used  is  to 
show  the  jury  the  alleged  crime  being  committed.   For 
example,  the  police  could  attend  at  a  theatre  and  record  on 
videotape  the  alleged  pornographic  performance  that  forms 
the  basis  of  a  criminal  charge.   Similarly,  they  could 
videotape  the  public  harangue  of  an  alleged  hate 
propagandist,  so  that  the  jury  could  actually  hear  what  was 
said  and  how  it  was  delivered.   Much  time-consuming, 
conflicting  evidence  might  thereby  be  avoided.   Recently,  a 
videotape  of  an  alleged  assault  by  a  police  officer  on  a 
citizen  in  a  convenience  store  was  admitted  as  evidence  in 
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Montreal  (R.  v.  Parent) .   Amazingly,  it  took  place  in  full 
view  of  the  store's  video  surveillance  system  and  was 
automatically  recorded.   The  tape  was  aired  over  national  TV 
and  I  am  sure  that  many  of  you  saw  it.   As  you  know,  the 
officer  was  recently  acquitted  of  the  charge  by  the  jury 
which  viewed  the  entire  tape  and,  of  course, heard  the  rest 
of  the  evidence. 

With  the  kind  assistance  of  the  CTV  Network,  I 
have  part  of  that  tape  here  for  you  to  see,  along  with  a 
piece  of  videotape  relied  on  in  the  notorious  Delorean  drug 
trafficking  trial  in  Los  Angeles  a  couple  of  years  ago, 
which  also  led  to  an  acquittal. 

SHOW  TWO  VIDEOTAPES 

You  will  agree  that  there  is  a  tremendous 
potential  for  the  use  of  videotape  in  this  way,  and  that  it 
could  be  an  enormous  help  to  juries  and  also  reduce  the 
expense  of  a  trial. 

b)   Videotaping  confessions. 

As  you  know,  in  1984  the  Law  Reform  Commission 
urged  police  forces  to  videotape  their  interviews  with 
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people  suspected  of  crimes  (Report  23,  Quest loninq 
Suspects ) ■   Our  preliminary  research  had  demonstrated  that  a 
great  deal  of  time  was  being  taken  up  by  voir  dires  over  the 
admissibility  of  evidence  and  that  there  was  concern  over 
the  reliability  of  some  of  that  evidence.   (In  the  Supreme 
Court  of  Ontario,  of  all  the  trial  time  spent  on  criminal 
matters,  13%  of  it  was  taken  up  by  voir  dires  about 
confessions.)   The  police  forces  of  Halton  Region  and 
Metropolitan  Toronto  heeded  our  call  and  undertook  projects 
in  which  they  videotaped  suspect  interviews.   Our 
preliminary  report  from  Halton,  (which  is  being  evaluated 
for  us  by  Professor  Alan  Grant  of  Osgoode  Hall  Law  School) 
is  most  encouraging.   In  the  first  eleven  months  ending  on 
June  30,  1986,  only  4%  of  the  suspects  refused  to  be 
interviewed  on  tape.   The  time  taken  to  complete  a  taped 
interview  is  minimal  -  ten  minutes  each,  compared  to  18 
minutes  for  written  statements.   73%  of  videotaped 
statements  included  a  confession;  the  balance  were 
explanatory  or  exculpatory  in  nature.   There  has  been  a 
slight  increase  in  both  guilty  pleas  and  withdrawals,  as 
well  as  a  reduction  in  the  number  of  voir  dires.   In  the 
cases  that  went  to  trial,  no  difficulties  were  encountered 
at  all.   There  was  a  slightly  higher  incidence  of 
confessions,  but  the  sample  is  too  small  to  be  significant. 
Police,  Crown  counsel  and  defence  consel  are  all  satisfied 
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with  the  accuracy  and  utility  of  the  videotaped  material. 

I  have  two  bits  of  videotape  from  the  Halton 
experiment  to  give  you  an  idea  of  what  they  look  like.   The 
first  shows  a  burglar  being  captured  on  video  on  a  store 
monitor  and  the  ensuing  interview  on  tape  in  which  the 
suspect  confesses.   The  second  is  an  interview  with  a  sexual 
assault  suspect.   It  is  of  an  exculpatory  nature  and  I  must 
warn  you  it  contains  language  which  may  be  offensive  and 
which  certainly  should  not  be  heard  by  any  minors. 

SHOW  HALTON  TAPES 


c)   Videotaping  witnesses  and  victims. 

A  third  way  in  which  videotaping  could  be  used  is 
to  record  evidence  of  witnesses,  including  victims,  which 
could  be  shown  at  trial  instead  of  requiring  viva  voce 
testimony.   To  do  this,  of  course,  would  require  legislative 
authorization,  which  has  been  granted  in  many  U.S. 
j  urisdictions . 

Recording  the  evidence  of  witnesses  soon  after  the 
event,  while  it  is  fresh  in  their  minds,  would  preserve  it 
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for  the  :ury  at  a  later  time.   It  is  likely  to  be  more 
accurate  when  it  is  fresh  than  it  would  be  months  or  even 
years  later.   Some  studies  have  shown  that  giving  evidence 
on  videotape  is  less  nerve-wracking  for  witnesses  than 
testifying  in  open  court.   Of  course,  cross-examination 
would  have  to  be  permitted,  either  on  the  tape  or  later  at 
the  trial.   Videotaping  would  be  especially  helpful  in  cases 
where  the  witness  could  not  be  available  at  the  trial,  and 
in  cases  where  it  is  feared  that  the  witness  may  change  his 
or  her  mind  about  testifying,  whether  because  of  threats  or 
a  change  of  heart . 

Another  situation  where  videotaping  of  witnesses' 
evidence  in  advance  would  be  helpful  is  where  the  evidence 
is  non-controversial.   Both  parties  could  agree  to  tape  the 
evidence  and  then  use  it  as  is.   Further,  experts  like 
doctors  could  be  taped  at  their  convenience  in  their  offices 
and  would  not  need  to  be  taken  away  from  their  practices  to 
testify. 

It  might  even  be  possible  to  have  expert  witnesses 
from  across  the  country  talk  to  one  another  and  to  the  court 
by  means  of  a  satellite  feed  from  wherever  they  are  located. 
This  could  probably  be  done  in  appropriate  cases  for  minimum 
cost  once  the  equipment  is  in  place,  as  has  already  been 
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done  in  the  Supreme  Court  of  Canada  building. 

One  great  advantage  of  taping  evidence  or 
cross-examination  would  be  that  we  could  edit  it  (with 
consent,  of  course)  so  as  to  eliminate  irrelevant  and 
inadmissible  material.   Cross-examination  sometimes  goes  on 
for  hours  or  even  days  without  revealing  anything  of  any 
value.   It  may  be  that  counsel  would  agree  on  occasion  not 
to  burden  the  jury  with  all  of  this  useless  and  boring 
material  -  thereby  saving  time  and  money. 

Rulings  on  videotaped  evidence  might  be  made  in 
advance  of  the  trial,  allowing  more  time  for  research  and 
reflection  and  thus  yielding,  one  would  expect,  more 
accurate  rulings. 


Taping  evidence  in  advance  would  be  particularly 
beneficial  for  victims  of  crime,  such  as  children  and 
victims  of  sexual  assault.   It  is  difficult  for  them  to 
testify,  and  often  they  refuse  to  do  so  because  they  dread 
the  prospect.   We  have  seen  the  sorry  spectacle  of  a  victim 
who  ended  up  in  jail  for  failing  to  testify,  while  the 
alleged  perpetrator  was  set  free  for  lack  of  evidence.  A 
situation  such  as  this  could  be  avoided  if  the  evidence  of 
victims  of  family  violence  and  sexual  assault  could  be  taped 
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in  advance  of  the  trial  in  a  non-threatening  atmosphere. 

This  technology  was  used  in  the  notorious  McMartin 
pre-school  case  in  Los  Angeles,  where  a  psychologist 
interviewed  the  many  child  victims  of  abuse.   Another  method 
used  in  the  McMartin  case  was  testimony  by  a  child  on 
two-way  closed-circuit  TV  from  a  small  room  behind  the 
courtroom.   As  you  have  read  in  the  papers,  District  Judge 
Thomas  Beckett  of  the  Unified  Family  Court  of  Hamilton, 
Ontario,  has  admitted  some  forty  hours  of  taped  interviews 
with  children  in  play  therapy  in  an  effort  to  discover  the 
facts  about  certain  alleged  abuses  by  their  parents. 
Unfortunately,  we  could  not  get  the  tapes  from  the  McMartin 
or  Hamilton  hearings  because  they  are  still  needed  by  the 
courts  . 

The  last  videotape  samples  I  have  are  from  a  civil 
case  which  was  tried  in  Chicago.   As  you  know,  videotapes 
have  been  used  for  years  in  civil  cases  by  plaintiffs' 
lawyers  -  most  commonly  they  depict  a  day  in  the  life  of  a 
severely  injured  plaintiff.   (I  myself  once  presided  over  a 
civil  case  in  which  a  film  of  the  plaintiff  was  introduced 
by  the  defendant  to  show  malingering.) 

The  first  segment  is  of  a  medical  expert  witness 
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who  lived  in  Boston,  where  he  treated  the  plaintiff,  Stephen 
Rickerson,  who  also  lived  in  Boston.   The  second  piece  shows 
physical  therapy  being  demonstrated  on  the  ten-year-old 
plaintiff  who  could  not  travel  from  Boston  to  Chicago  to 
test  if y . 

SHOW  TWO  TAPES 


V.  CONCLUSION 

There  are,  of  course,  other  new  technologies 
available  to  improve  the  fairness  and  efficiency  of  jury 
trials  and  the  legal  system  generally.   Lawyers  no  longer 
work  with  quill  pens.   They  sit  in  front  of  their  computer 
terminals  nowadays,  feeding  in  and  retrieving  data.   In  the 
future  we  shall  rely  more  on  people  like  computer  experts, 
video  technicians  and  TV  production  advisers,  who,  I  am 
sure,  would  be  willing  to  assist  the  legal  community  to  take 
advantage  of  their  know-how. 

Video-telephones  will  be  in  use  shortly,  just  as 
ordinary  telephones  are  now  being  used  to  obtain 
telewarrant s .   Computers  and  word  processors  can  prepare 
print-outs  of  evidence  and  transcripts  almost  instantly,  and 
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this  material  should  be  of  help  in  ]ury  deliberations. 


Let's  take  advantage  of  all  of  these  new  tools  to 
render  the  ]ury  system  more  reliable  and  economical.   We  can 
do  this  without  detracting  from  the  protection  afforded 
accused  persons  by  the  jury  system.   If  we  cooperate  in 
gradually  adopting  these  measures  when  they  can  be  helpful 
to  us,  we  will  have  a  criminal  jury  system  that  will  serve 
our  society  even  better  than  it  has  in  the  past. 


IV.   THE  LAW  REFORM  COMMISSION: 
WHERE  DO  WE  GO  FROM  HERE? 


18.  SOME  THOUGHTS  ABOUT  THE  FUTURE  RESEARCH 
OF  THE  LAW  REFORM  COMMISSION  OF  CANADA 


Seminar  on  the  Future  of  Law  Reform 
Ottawa,  Ontario 


May  23,  1986 


"The  Commission  serves  as  a  bridge  carrying 
ideas  from  the  judiciary  to  Parliament,  from 
the  legal  profession  to  Parliament,  from 
scholars  to  Parliament,  and  from  the  people 
to  Parliament.   Of  course,  Parliament  has 
other  sources  of  information  from  these  groups 
and  others,  but  we  try  to  offer  these  ideas  in 
a  more  developed  and  understandable  format, 
ready  to  be  adopted  by  Parliament  in  new  legis- 
lation.  In  some  ways,  the  Commission  is  like 
Parliament's  radar,  giving  it  early  warnings 
about  action  that  must  be  taken  so  that  the 
laws  can  be  adjusted  to  meet  new  social  needs." 
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SOME  THOUGHTS  ABOUT  THE  FUTURE  RESEARCH  OF  THE 
LAW  REFORM  COMMISSION  OF  CANADA 


I   -   INTRODUCTION 

As  it  reaches  its  15th  birthday,  the  Law  Reform 
Commission  of  Canada  arrives  at  a  turning  point  in  its 
history  -  the  culmination  of  its  major  and  most  ambitious 
project,  the  preparation  of  a  new,  modern  and  distinctly 
Canadian  Criminal  Code.   This  new  Criminal  Code  brings  to 
fruition  work  done  over  15  years,  with  the  support  of  all 
federal  governments  during  that  period,  as  well  as  the 
provincial  governments,  as  part  of  a  fundamental  review  of 
the  criminal  law  of  Canada. 

Our  new  Criminal  Code  will  mark  the  beginning  of  a 
new  era  for  Canadian  criminal  law.   The  Code  we  are  drafting 
is  not  a  radical  or  revolutionary  one.   In  substance,  it 
will  not  differ  greatly  from  the  present  Code ;  but  it  will 
be  modern,  logical,  clear,  coherent,  and  comprehensive, 
reflecting  the  fundamental  values  of  humanity,  freedom  and 
justice  inherent  in  our  Canadian  society.   It  will  be 
restrained  where  possible,  and  strong  where  necessary.   We 
hope  it  will  form  the  starting  point  for  further  work  by 
Parliament  which  will  ultimately  lead  to  a  new  Criminal  Code 
being  enacted.  With  this  major  task  almost  complete,  it  is  a 
propitious  time  to  begin  to  plan  our  future  work.   Before 
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doing  so,  however,  it  is  important  to  look  back  to  our 

origins,  our  earlier  goals  and  aspirations  and  to  review 

some  of  our  achievements.   For  our  past  is  very  much  a  part 

of  our  present,  and  our  present  inevitably  influences  our 
future . 

II   -   THE  BIRTH  OF  THE  LAW  REFORM  COMMISSION  OF  CANADA 

In  1971  when  the  Law  Reform  Commission  of  Canada 
was  created,  Parliament  endowed  it  with  two  vital  features; 
permanence  and  independence. 

First  of  all,  the  Law  Reform  Commission  was  set  up 
as  a  permanent  Commission.   It  was  not  set  up  just  as 
another  Royal  Commission  designed  to  study  a  particular 
problem  to  make  recommendations  to  Parliament  for  change, 
and  then  to  disband.  By  making  the  Commission  permanent, 
Parliament  recognized  the  importance  of  continuity,  and  that 
there  be  a  systematic,  sustained,  consistent,  approach  to 
law  reform.   Ad  hoc  law  reform  was  felt  to  be  inadequate. 
The  Law  Reform  Commission  of  Canada  was  designed  to  be  a 
permanent  part  of  the  institutional  machinery  of  our 
government.   Thus  professionalized  law  reform  which  had 
already  been  accepted  in  several  provinces  and  other 
jurisdictions  in  the  world,  was  formally  recognized  in 
Canada . 
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A  second  important  feature  of  the  Commission  is  its 
independence .  Parliament  was  of  the  view  that  it  needed 
advice  that  came  from  other  than  the  ordinary  channels  of 
government.  The  Commission  was  given  substantial  freedom  in 
determining  its  areas  of  study  and  in  formulating  and  making 
public  its  recommendations.   Because  the  Commission  is  free 
to  ask  the  right  questions  about  our  legal  system,  however 
fundamental  they  may  be,  and  to  offer  solutions,  however 
controversial  they  may  be,  it  has  functioned  independently 
and  bravely,  thus  winning  the  respect  of  the  public. 

Both  of  these  features  -  permanence  and  indepen- 
dence -  are  vital  to  the  effectiveness  of  the  Commission. 
One  without  the  other  will  not  suffice;  permanence  without 
independence  would  make  the  Commission  akin  to  a  main  line 
government  department;  independence  without  permanence  would 
make  the  Commission  akin  to  an  ad  hoc  Royal  Commission. 
Hence,  the  unique  contribution  of  a  Law  Reform  Commission  is 
founded  on  the  fact  that  it  is  both  permanent  and 
independent . 
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III  -  SOME  ACHIEVEMENTS  OF  THE  LAW  REFORM  COMMISSION  OF  CANADA 

Since  its  creation,  the  Commission  has  studied  many 
subjects  including  family  law,  evidence,  expropriation, 
sentencing,  Sunday  observance,  mental  disorder  and  the 
exigibility  of  remuneration  of  crown  employees,  in  addition 
to  our  formal  projects  of  criminal  law  and  procedure, 
protection  of  life  and  administrative  law.   We  have  produced 
27  Reports  to  Parliament,  49  Working  Papers,  70  published 
study  papers,  over  150  unpublished  study  papers,  and  we  have 
contributed  to   the  private  publication  of  well  over  100 
books  and  articles.   Over  1,300,000  copies  of  our 
publications  have  been  distributed  over  the  past  15  years. 

From  the  start,  the  aspirations  of  the  new  Law 
Reform  Commission  of  Canada  went  beyond  mere  matters  of 
improving  the  technical  rules  of  law,  although  this  was 
certainly  included  in  our  goals.   Our  Act  imposes  upon  the 
Commission  a  mandate  that  is  broad  enough  to  encompass  not 
only  minor  changes  in  the  law  but  also  the  most  fundamental 
kind  of  law  reform.   The  Commission  is  instructed  by  its 
statute  not  only  to  modernize  the  law  and  remove  anomalies, 
but  also  to   reflect  the  distinctive  concepts  of  the  common 
law  and  civil  law,  and  to  develop  new  approaches  to  and  new 
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concepts  of  law  chat  are  responsive  to  the  changing  needs  of 
modern  Canadian  society  and  of  individual  members  of  that 
society.   Even  with  this  broad  mandate,  the  new  Commission 
did  not  hurry  into  print  with  ill-thought-out  suggestions; 
instead  it  took  the  time  to  probe  deeply  and  to  develop  a 
profound  and  coherent  basis  on  which  to  approach  law  reform. 

Over  the  years,  the  Commission  has  tried  to  blend 
pragmatism  with  idealism,  because  we  feel  that  sensible  law 
reform  must  be  both  practical  and  theoretically  sound.   The 
goal  of  the  Commission  is  to  promote  laws  which  are  modern, 
principled,  rational,  comprehensive,  egalitarian,  and 
readily  intelligible  to  ordinary  citizens  as  well  as  lawyers 
and  judges.   We  try,  where  possible,  to  employ  empirical 
research.  We  seek  to  develop  laws  which,  in  conformity  with 
the  rule  of  law,  are  codified,  so  that  the  use  of  discretion 
is  kept  to  a  minimum. 

We  seek  to  reflect  in  our  laws  the  aspirations  of 
all  Canadians.  Therefore,  we  have  endeavoured  to  involve  the 
public  in  our  work.   We  feel  that  the  more  we  can  stimulate 
people,  whether  professionals  or  members  of  the  general 
public,  to  participate  in  law  reform,  the  better  our 
proposals  will  be.   The  Commission  has  organized  a  number  of 
public  meetings  to  hear  the  public's  views  on  issues  such  as 
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physical  discipline  of  children  by  parents  and  teachers, 
wife-battering,  vandalism,  and  violence  in  sports.   The 
advice  received  from  ordinary  people  on  these  matters  and 
others  has  been  invaluable. 

We  have  succeeded  in  changing  a  fair  number  of 
laws,  in  altering  administrative  and  legal  attitudes  and 
practices,  in  assisting  the  judiciary  in  their  decision- 
making, in  stimulating  research  and  educating  the  public  on 
matters  of  legal  importance. 

Although  this  is  not  the  only  measure  of  our 
success,  we  are  pleased  that  12  out  of  27  of  our  Reports 
have  now  been  enacted  -  at  least  in  part  -  by  Parliament. 
The  Criminal  Law  Amendment  Act  of  1985  contained  material 
based  on  seven  different  items  dealt  with  in  our  publica- 
tions, extending  back  more  than  a  decade,  and  which 
included:  the  abolition  of  writs  of  assistance,  the 
introduction  of  telewarrants ,  the  authorization  of  pre-trial 
conferences  and  motions,  the  taking  of  blood  samples, 
changes  to  the  jury  system,  matters  of  search  and  seizure, 
and  issues  of  jurisdiction. 

Another  recent  piece  of  legislation  that  has 
completed  its  journey  through  Parliament  is  the  Divorce 
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Reform  Bill,  which  was  inspired  in  part  by  one  of  our  early 
reports  on  Family  Law.  There  are  plans   to  introduce  more 
law  reform  initiatives  which  have  drawn  ideas  in  part  from 
recommendations  of  the  Law  Reform  Commission. 

In  addition  to  spurring  legislative  enactments,  a 
law  reform  commission  can  help  to  improve  the  legal  system 
without  statutory  changes.  Reform  can  also  take  place 
informally  when  the  actors  in  the  system  alter  the  way  they 
do  things.   For  example,  our  work  on  disclosure  some  years 
ago  resulted  in  a  major  revolution  in  the  way  in  which  Crown 
prosecutors  deal  with  defence  counsel  in  relation  to  the 
disclosure  of  evidence  prior  to  trial.  Although  no  law  has 
been  passed  requiring  this,  the  force  of  the  ideas  generated 
by  the  Law  Reform  Commission  has  brought  about  a  modifica- 
tion of  behaviour  which  has  greatly  benefitted  the  legal 
system. 

Another  example  of  this  type  of  influence  is  the 
impact  that  our  studies  have  had  on  provincial  legislatures 
in  establishing  specialized  family  courts  and  in  revising 
their  family  property  legislation.   Many  of  these  ideas  were 
advanced  by  the  Commission  in  its  early  working  papers  and 
reports  and  they  have  had -a  major  impact  on  the  thinking  of 
provincial  governments,  who  have  responded  with  wcrthwhile 
reforms . 
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More  recently,  we  have  encouraged  the  use  of 
videotaping  of  confessions.   Although  no  new  laws  have  been 
enacted,  experimental  projects  are  under  way  at  the  present 
time  which  are  taking  advantage  of  this  modern  technology. 
Hopefully,  the  use  of  video  technology  will  spread 
throughout  the  land,  making  the  legal  system  more  accurate 
and  less  expensive. 

In  the  area  of  administrative  law,  most  of  the 
changes  to  which  our  efforts  have  contributed  have  been 
channelled  through  non-legislative  reform.  For  example,  our 
work  with  the  study  group  of  administrative  agency  chairs 
has  produced  some  major  changes  in  the  ways  in  which 
agencies  deal  with  the  public.   Many  of  the  suggestions  we 
have  made  have  been  accepted  and  acted  on  by  individual 
agencies.   The  chairmen  of  two  of  them,  the  Unemployment 
Insurance  Commission  and  the  Canada  Labour  Relations  Board, 
for  example,  wrote  to  us  explaining  how  our  suggestions  had 
been  taken  into  account  in  wide-ranging  adjustments  to  their 
procedures.   We  have  also  received  several  requests  from 
agencies  for  assistance  in  showing  them  how  they  can  alter 
their  rules  of  practice  so  as  to  reflect  the  procedural 
philosophy  we  outlined  in  our  Working  Paper  25  and  Report  26 
on  the  subject  of  Independent  Administrative  Agencies. 
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One  of  our  proudest  achievements  is  that  our 
publications  have  been  used  by  Judges  in  over  100  reported 
decisions.   Included  in  this  number  are  12  citations  by  the 
Supreme  Court  of  Canada.   That  we  could  assist  the  Courts  in 
their  complex  and  sensitive  task  of  judicial  law  reform  is 
an  indication  of  the  respect  for  our  work  shared  by  the 
Canadian  judiciary  and  is  clear  proof  of  its  practical 
utility . 

The  Law  Reform  Commission  of  Canada  has  also  been 
at  the  forefront  in  identifying  modern-day  social  issues  and 
developing  new  approaches  to  the  problems  they  raise.   For 
instance,  the  Protection  of  Life  Project,  over  the  past 
several  years,  has  been  researching  the  excruciatingly 
difficult  medical-legal  and  ethical  questions  that  have 
arisen  as  a  result  of  the  technological  revolution  in  our 
society.   The  Commission  has  studied  and  made  comprehensive, 
principled  recommendations  on  issues  such  as  the  criteria 
for  the  determination  of  death,  sterilization,  euthanasia, 
aiding  suicide  and  cessation  of  treatment,  and  behaviour 
alteration.   We  have  also  been  pioneers  in  examining  the 
complex  legal  and  ethical  questions  involved  in  environ- 
mental pollution,  searching  for  the  appropriate  role  of  law 
in  protecting  life  from  the  harmful  effects  of  our 
industrial  and  technological  enterprises. 
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IV   -   THE  MISSION  OF  THE  LAW  REFORM  COMMISSION  OF  CANADA 

Quality  law  reform  demands  considered  reflection, 
careful  analysis,  wide  consultation  and  thoughtful 
decision-making.   For  the  past  15  years  the  Commission  has 
adhered  to  these  values  in  seeking  to  reform  the  laws  of 
this  country.   Although  our  mandate  is  simple  -  to  keep  our 
laws  up  to  date  -  the  task  is  enormous.   Even  if  society 
were  to  stand  still,  the  task  of  reviewing  our  laws  in  order 
to  remove  anachronisms  and  anomalies  would  challenge  even 
the  most  avid  intellectuals.   And  society  is  not  standing 
still.   Even  before  we  successfully  achieve  one  law  reform 
goal,  we  discover  that  there  are  still  more  laws  which  need 
repair.   We  have  accomplished  a  great  deal  in  lighting  the 
path  to  law  reform,  but  there  is  much  more  that  we  must 
accomplish  before  we  can  rest. 

To  be  effective  in  this  noble  task,  we  need  the 
support  and  cooperation  of  the  public  and  the  other  actors 
in  the  legal  system  -  judges,  legislators,  lawyers,  police, 
bureaucrats  and  professors.   When  the  Commission  was  created 
15  years  ago,  legal  research  was  in  its  infancy  in  this 
country.  Few  law  professors  were  professionally  trained  as 
researchers.  Few  law  schools  or  institutes  were  engaged  in 
major  research  activities.   There  were  very  few  Canadian 
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textbooks  or  law  review  articles.   There  was  not  much 
support  from  either  the  government  or  private  research 
foundations.   We  relied  mainly  on  the  work  of  the  British, 
the  French  and  the  Americans. 

Today,  fortunately,  the  situation  is  quite  dif- 
ferent. There  is  a  great  deal  of  legal  research  being 
conducted  in  Canada  these  days.   These  projects  are  spon- 
sored by  law  reform  bodies,  both  federal  and  provincial,  law 
schools,  public  agencies,  law  societies  and  private  founda- 
tions that  have  grown  up  in  the  past  15  years  (including  the 
Social  Science  and  Humanities  Research  Council,  the  Donner 
Foundation,  the  Foundation  for  Legal  Research,  the  Centre 
for  Justice  Statistics,  the  Canadian  Law  Information 
Council,  the  Canadian  Environmental  Law  Research  Foundation, 
Canadian  Institute  of  Advanced  Research,  Programme  national 
de  1 ' administration  de  la  justice  dans  les  deux  langues 
officielles  and  the  Canadian  Institute  for  the  Adminis- 
tration of  Justice). 

The  SSHRC's  Report  on  Law  and  Learning  points  out, 
however,  that  despite  the  great  number  of  law  schools,  law 
professors,  professional  legal  researchers,  and  research 
institutes  there  is  still  a  strong  need  in  our  country  for 
fundamental  research  or  recherche  sublime,  that  is,  - 
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"research  designed  to  secure  a  deeper  understanding  of  law 
as  a  social  phenomenon,  including  research  in  the  histor- 
ical, philosophical,  linguistic,  economic,  social  or  politi- 
cal implications  of  law."   It  is  hard  to  disagree  with  this 
assessment.   Given  the  dramatic  shift  in  our  society  in  the 
past  15  years  from  the  "Industrial  Age"  to  the  "Communica- 
tions Age",  there  is  now  more  need   than  ever  for  fundamen- 
tal legal  research. 

Although  we  have  carried  out  some  fundamental 
research  in  the  past  and  will  do  so  in  the  future,  the 
Commission  sees  its  role  primarily  as  encouraging  and 
nurturing  fundamental  research  in  areas  which  concern  us. 
We  believe  that  solid  fundamental  research  will  ultimately 
lead  to  a  better  legal  system,  because  we  must  fully 
understand  something  before  we  can  set  about  repairing  it. 
Hence,  supporting  fundamental  research  and  conferences  to 
discuss  the  findings  will  help  us  to  develop  better 
recommendations . 

The  Commission  serves  as  a  bridge  carrying  ideas 
from  the  judiciary  to  Parliament,  from  the  legal  profession 
to  Parliament,  from  scholars  to  Parliament  and  from  the 
people  to  Parliament.   Of  course,  Parliament  has  other 
sources  of  information  from  these  groups  and  others,  but  we 
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try  to  offer  these  ideas  in  a  more  developed  and 
understandable  format,  ready  to  be  adopted  by  Parliament  in 
new  legislation.   In  some  ways,  the  Commission  is  like 
Parliament's  radar,  giving  it  early  warnings  about  action 
that  must  be  taken  so  that  the  laws  can  be  adjusted  to  meet 
new  social  needs. 

In  short,  we  are  a  pragmatic  agency  whose  task  is 
to  foster  practical  and  helpful  changes,  which  are  based  on 
a  solidly-researched  foundation.   We  believe  in  "change  for 
the  better"  -  not  for  its  own  sake.   If  something  is  not 
broken  it  should  not  be  fixed.   We  see  ourselves,  as  we  have 
done  in  the  past,  focussing  on  important  social  issues  that 
must  be  dealt  with,  generating  research  in  these  areas, 
developing  reform  ideas,  smoothing  and  shaping  them  in  con- 
sultation with  others,  and,  finally,  offering  these  recom- 
mendations for  consideration  by  Parliament. 

One  thing  we  have  learned  is  that  we  must  be 
realistic.   We  cannot  change  laws  overnight.   Along  with 
having  to  deal  with  deeply-ingrained  vested  interests,  the 
issues  to  be  dealt  with  are  much  too  numerous  and  complex. 
Good  law  reform  requires  incremental  rather  than  radical 
developments.   Good  law  reform  needs  the  cooperation  of  all 
the  actors  in  the  system.  We  know  we  do  not  have  a  monopoly 
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on  good  ideas.   We  invite  and  heed  the  contribution  of 
others  in  our  mission.   Law  reform  is  not  a  task  for  the 
cynical,  the  timid  or  the  impatient;  rather  it  is  for  the 
idealistic,  the  bold  and  those  who  are  patient  beyond 
belief.   It  is  a  noble  mission,  however,  and  we  believe  our 
country  needs  law  reformers  now  more  than  ever. 


V  -   TOWARD  A  NEW  PROGRAM  OF  RESEARCH 

The  Commission  is  now  engaged  in  extensive 
consultations  in  order  to  develop  a  new  program  of  research, 
which  will  be  both  relevant  and  practical.   We  want  to 
continue  to  address  the  key  legal  concerns  of  our  society 
today . 

This  paper  contains  some  preliminary ,  personal 
thoughts  of  the  author,  which  are  meant  to  focus  discussion 
and  elicit  advice.   It  is  based  on  many  consultations  with 
leading  jurists,  analysis  of  recent  legal  writing  and  the 
suggestions  of  many  individuals.   We  have  advertised  for 
suggestions  in  The  National,  the  Ontario  Lawyer's  Weekly, 
Barreau  86,  and  the  newsletter  Law  Reform  which  goes  to  all 
the  law  reform  agencies  in  Canada  and  the  Commonwealth.   We 
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have  written  to  Judges,  Cabinet  Ministers,  Members  of 
Parliament  including  Senators,  the  Canadian  Bar  Association, 
the  Canadian  Association  of  Chiefs  of  Police,  the  R.C.M.P., 
the  Departments  of  Justice  and  Solicitor  General,  university 
law  deans,  and  the  members  of  the  Canadian  Association  of 
Law  Teachers.   We  have  also  invited  suggestions  from  a  broad 
spectrum  of  special  interest  groups,  councils  and  organi- 
zations such  as  the  Canadian  Advisory  Council  on  the  Status 
of  Women,  the  Canadian  Labour  Congress,  the  Canadian  Council 
on  Social  Development,   Canadian  Manufacturers  Association, 
the  Canadian  Medical  Association,  the  Canadian  Federation  of 
Agriculture,  the  Canadian  Council  on  Children  and  Youth,  the 
Canadian  Criminal  Justice  Association,  the  Canadian  Associa- 
tion of  Elizabeth  Fry  Societies  and  the  John  Howard  Society. 
We  also  solicited  ideas  from  our  own  legal  researchers, 
project  coordinators  and  Commissioners. 

As  a  result  of  all  that,  we  have  already  received 
dozens  of  suggestions  for  areas  of  federal  law  that  are  in 
need  of  study  and  reform.   We  hope  you  will  offer  comments 
and  suggestions  for  us  to  consider  as  we  develop  our  new 
program  of  research,  which  we  plan  to  submit  to  the  Minister 
of  Justice  and  ultimately  to  Parliament  in  the  fall. 
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At  this  moment,  subject  to  further  consultation  and 
reflection,  I  tentatively  propose  that  we  consider  the 
following  five  major  long-term  projects:   (1)  Better  Dispute 
Resolution;  (2)  Human  Rights;  (3)  Law,  Technology,  and  the 
Protection  of  Life;  (4)  Administrative  Law;  and  (5)  Moder- 
nization and  Simplification  of  Federal  Law. 

These  subject  areas  are  topical  and  practical  and 
all  require  the  same  kind  of  profound  analysis  that  we  have 
done  in  the  past.   They  also  flow  naturally  out  of  our 
current  research.   For  example,  Better  Dispute  Resolution 
would  rely  on  our  ground-breaking  work  on  mediation  in 
family  law,  diversion  and  pre-trial  conferences  in  criminal 
law.   Human  Rights  would  build  on  our  previous  work  in 
Criminal  Procedure,  which  focussed,  among  other  things,  on 
protecting  the  rights  of  individuals  against  the  authority 
of  the  state.   Law,  Technology,  and  Protection  of  Life 
follows  from  our  current   protection  of  Life  Project,  which 
has  examined  several  medical-legal  issues  and  studied 
environmental  pollution.   The  Administrative  Law  Project, 
which  was  the  first  effort  made  to  undertake  a  comprehensive 
legal  and  empirical  analysis  of  procedures  and  practices  of 
federal  administrative  tribunals,  would  be  re-oriented  and 
continued.    Modernization  and  Simplification  of  Federal 
Law,  would  give  us  the  capacity  to  deal  with  specific  issues 
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that  are  in  need  of  immediate  reform  but  do  not  fall  within 
the  other  four  major  areas  of  study. 

I  will  now  develop  more  fully  the  proposed  new 
projects  in  a  general  way.   The  details  of  these  projects 
can  only  be  designed  once  they  get  started.   The  experts  who 
will  be  retained  to  work  on  the  projects  will  develop  the 
specific  research  projects  in  close  consultation  with  people 
knowledgeable  in  the  field  and  with  those  who  may  be 
affected  by  the  work.   As  we  have  tried  to  do  in  the  past, 
our  team  will  be  required  to  be  practical,  to  avoid 
duplication  and  to  operate  economically  and  efficiently. 


VI   -   BETTER  DISPUTE  RESOLUTION 

One  important  measure  of  a  civilization  is  the 
quality  of  justice  delivered  to  its  citizens.   It  follows 
that  a  society's  justice  system  should  reflect  its  basic 
values.  Canadian  society  has  developed,  by  and  large, 
through  reconciling  its  diversity  peaceably,  without  revo- 
lution or  undue  civil  confrontation.   Our  justice  system, 
based  upon  the  adversary  process,  however,  does  not  always 
reflect  this  laudable  aspect  of  Canadian  society.   This  has 
spurred  a  growing  interest  in  better  techniques  for  re- 
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solving  disputes  which  are  more  in  keeping  with  Canadian 
culture  and  values.   In  short,  we  must  promote  more  co- 
operation and  compromise  in  our  legislation,  and  less 
confrontation  and  combativeness . 

In  the  United  States,  where  the  adversary  system 
can  be  said  to  have  achieved  its  "most  rigorous  purity"  this 
concern  has  also  been  strongly  felt.  Chief  Justice  Warren 
Burger  of  the  Supreme  Court  of  the  United  States  warned  a 
meeting  of  the  American  Bar  Association  in  February  1984 
that  the  American  legal  system 

. . .  must  move  away  from  total  reliance  on  the 
adversary  contest  for  resolving  all  disputes.  For 
some  disputes,  trial  will  be  the  only  means,  but 
for  many  claims,  trials  by  the  adversarial  contest 
must  in  time  go  the  way  of  the  ancient  trial  by 
battle  and  blood.   Our  system  is  too  costly,  too 
painful,  too  destructive,  too  inefficient  for  a 
truly  civilized  people.   To  rely  on  the 
adversarial  process  as  the  principal  means  of 
resolving  conflicting  claims  is  a  mistake  that 
must  be  corrected. 

I  agree  with  this  view.   Although  things  are 
fortunately  not  as  bad  in  Canada  as  they  are  in  the  United 
States,  the  complexities  of  modern  Canadian  life  are 
resulting  in  increased  litigation,  escalating  costs  and 
longer  delays.   I  believe  that  we  can  and  must  make  our 
legal  system  more  efficient  and  less  costly.   To  achieve 
these  goals,  we  must  reduce  hostility  within  the  adversary 
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system  and  shift  our  focus  to  cooperation  rather  than  con- 
frontation.  We  must  stress  the  need  for  mediation,  not 
litigation;  for  compromise,  not  conflict.   There  is  much 
that  can  be  done  to  streamline  the  present  litigation 
process,  making  it  more  susceptible  to  negotiation  and 
settlement  than  it  is  now. 

This  is  not  to  argue  that  adjudication  through  the 
adversary  system  is  always  ineffective  and  inappropriate;  it 
is  just  that  it  may  not  always  be  the  most  effective  nor 
appropriate  way  to  deal  with  human  conflict.  Too  often  the 
cost  of  traditional  litigation,  both  personal  and  financial, 
is  too  great  for  ordinary  Canadians  to  bear.  I  think  we  can 
do  better,  and  we  are  already  moving  in  that  direction. 

The  Law  Reform  Commission  of  Canada,  from  the 
beginning,  sought  to  find  methods  to  encourage  settlement, 
eliminate  wasted  court  time,  cut  expense,  and  promote 
fairness  for  the  victims  -  accused  and  witnesses  alike.  Our 
suggestions  on  pre-trial  conferences  have  now  been  enacted 
in  part  in  the  Criminal  Law  Amendment  Act  1984,  and  our 
ideas  about  disclosure  and  diversion  have  found  their  way 
into  the  administrative  practices  of  our  judicial  system. 
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For  example,  an  experimental  disclosure  project 
conducted  in  1975  in  Montreal  clearly  demonstrated  the 
benefits  of  a  discovery  system.   The  results  of  this  pilot 
project  were  powerful.   Twenty-six  percent  of  all  cases  were 
settled  at  the  disclosure  stage.   Between  1973  and  1978,  the 
number  of  guilty  pleas  at  the  preliminary  inquiry  stage,  and 
just  before  trial,  doubled.  The  number  of  charges  withdrawn 
by  the  prosecution  almost  tripled  (Law  Reform  Commission  of 
Canada,  Report  22:   Disclosure  by  the  Prosecution  (1984)  at 
p. 8).  In  1976  alone,  the  project  made  unnecessary  the 
appearance  of  35,000  witnesses,  "witnesses  who  would  have 
been  otherwise  summoned  needlessly"  (Law  Reform  Commission 
of  Canada,  Report  9:  Criminal  Procedure  Part  1  (1978)  at 
p.  3). 

Similarly,  our  early  work  on  Family  Law  recognized 
that  the  emotional  and  financial  costs  of  protracted  liti- 
gation in  family  disputes  and  the  inherent  limitations  of 
the  law  and  its  processes  necessitated  consideration  of  im- 
proved means  of  promoting  the  resolution  of  family  conflict 
through  negotiation,  counselling,  mediation  and  arbitration. 
Since  the  publication  of  our  recommendations  in  the  Report 
on  Family  Law  (1976),  the  practice  of  private  mediation  and 
arbitration  has  developed  to  a  certain  extent  as  a  better 
approach  to  the  resolution  of  family  disputes  or  marriage 
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breakdown  and  divorce.   More  recently,  Parliament  has 
recognized  in  legislative  form  (in  the  new  Divorce  Bill )  the 
Commission  proposal  that  mediation  should  be  sought  as  an 
alternative  to  judicial  adjudication.   There  is  a  need  to 
improve  the  current  litigation  process  as  well  as  to  search 
for  alternatives  that  are  less  costly  and  more  effective. 

The  idea  of  providing  alternative  mechanisms  for 
resolving  disputes  is  not  new  —  the  development  of  the 
Court  of  Equity  in  13th  and  14th  century  England  was  based 
on  a  desire  to  find  ways  of  ameliorating  the  then-existing 
structure.   In  fact,  the  King's  own  common  law  courts  were 
developed  as  a  promise  of  better  justice  than  that  provided 
by  the  manorial  courts  of  early  England.   The  rapid  growth 
of  administrative  tribunals  in  this  century,  now  entrenched 
within  the  legal  system,  were  created  in  many  instances  to 
provide  an  alternative  means  of  resolving  conflicts,  usually 
in  specialized  areas. 

In  response  to  the  recent  concerns  expressed  about 
adjudication  in  an  adversarial  setting  there  has  been  a 
resurgence  of  interest  in  alternative  dispute  resolution. 
Within  the  last  few  decades,  a  number  of  significant 
developments  have  taken  place.   This  is  especially  true  in 
the  United  States  which  now  has  about  200  alternative 
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dispute  resolution  programs.   Moreover,  this  number  does  not 
include  a  much  greater  number  of  specialized  applications  in 
areas  such  as  divorce  mediation,  consumer  arbitration  and 
environmental  mediation. 

In  Canada,  the  development  of  alternative  dispute 
resolution  programs  has  been  quite  modest  so  far.   The 
Supreme  Court  of  Ontario  has  had  a  successful  pre-trial 
conference  system  in  civil  cases  for  years.   There  have  been 
at  least  three  community-based  projects  in  Halifax, 
Kitchener-Waterloo  and  in  Windsor  -  the  latter,  regrettably, 
having  been  closed  recently.  The  Law  Reform  Commission 
sponsored  an  experimental  diversion  project  in  East  York. 
There  is  now  a  national  organization  called  Mediation 
Canada.   New  groups  committed  to  alternatives  are  developing 
at  York  University,  the  University  of  Windsor  and  elsewhere. 

Individuals  are  offering  their  services  as  professional 
dispute  resolvers.   Educational  programs  are  now  being 
offered  in  British  Columbia.   It  is  obvious  that  there  is  a 
felt  need  for  research  and  experimentation  in  this  area. 

The  time  is  ripe  to  explore  a  comprehensive  policy 
approach  to  better  dispute  resolution.   Naturally  the  Law 
Reform  Commission  would  concentrate  on  areas  of  federal 
jurisdiction,  including  divorce,  taxation,  bankruptcy, 
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corporations  and  matters  under  the  general  competence  of  the 
Federal  Court  of  Canada.   In  addition,  however,  such  a 
program  would  benefit  from  co-operative  work  with  the 
various  private  organizations  which  have  developed  and  with 
the  provincial  governments  or  law  reform  agencies. 

The  key  purpose  of  such  research  would  be  to 
increase  citizen  access  to  and  satisfaction  from  the  justice 
system,  both  procedurally  and  substantively,  by  reducing  the 
costs  and  delays  in  the  resolution  of  conflict  and  by 
eliminating  unwarranted  confrontation  and  bureaucratic  or 
procedural  complication. 

A  first  step  in  any  research  activity  must  be  the 
clarification  of  goals  and  the  values  upon  which  they  are 
predicated.   A  perusal  of  the  literature  on  the  subject  of 
the  amelioration  of  dispute  processing  reveals  there  are 
generally  four  separate  goals:   (1)  to  relieve  court 
backlogs,  undue  cost  and  delay;  (2)  to  increase  community 
involvement  in  the  dispute  resolution  process;  (3)  to 
increase  a  citizen's  access  to  justice;  and  (4)  to  provide 
more  effective,  efficient  and  satisfying  dispute  resolution, 
thereby  improving  the  quality  of  justice  and  citizen 
perception  of  it. 
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While  there  has  been  a  lot  written  on  the  subject 
of  alternative  means  of  processing  disputes,  there  is, 
surprisingly  enough,  a  scarcity  of  rigorous  empirical 
research.   Only  a  limited  number  of  U.S.  studies  have 
employed  an  experimental  design,  attempting  to  compare 
alternative  means,  using  the  traditional  court  process  as  a 
control  group.   Most  studies  have  merely  consisted  of 
descriptions  of  project  case-load,  referral  sources,  average 
time  per  case,  average  cost  per  case  and  other  "performance" 
data.  Moreover  the  bases  for  these  analyses  are  far  from 
uniform,  thereby  rendering  it  difficult,  if  not  impossible, 
to  compare  one  analysis  with  another  in  any  useful  or 
accurate  way. 

In  Canada,  this  lack  of  empirical  research  is  even 
more  marked.   Canadians,  with  our  different  values  and 
culture,  have  a  way  of  approachingconf lict  which  may  be 
different  from  Americans.   The  U.S.  studies,  therefore, 
cannot  necessarily  be  relied  on  by  us. 

I  believe  that  there  is  an  acute  need  for  accurate 
and  independent  assessments  of  the  effectiveness  of  our 
current  litigation  system  and  other  dispute  resolution 
methods.   We  must  find  practical  ways  to  improve  the  current 
trial  process  to  make  it  more  efficient,  more  economical, 
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more  expeditious  and  more  humane.   We  must  see  that  new 
dispute  resolution  methods  are  developed  and  utilized  more 
broadly.   Among  other  things  a  new  research  program  should 
examine  the  following  matters: 


1.  Examination  of  our  existing  structures  of  dispute 
resolution,  both  formal  and  informal,  to  determine  (a) 
their  legitimacy;  (b)  their  efficiency;  (c)    their 
effectiveness;  (d)  participant  satisfaction;  and  (e) 
compliance  with  results.   Attention  should  be  paid  to 
the  basic  assumptions  underlying  the  system,  and  the 
public  interest  in  these  processes. 

2.  Evaluation  of  the  efficiency  and  effectiveness  of 
various  dispute  resolution  techniques,  to  take  into 
account  not  only  economic  and  financial  aspects,  but 
also  psychological,  sociological,  cultural  and 
jurisprudential  factors;  including  analysis  of  theories 
of  human  conflict  and  the  role  of  conflict  in  Canadian 
society. 

3.  Development  of  a  systematic  analysis  of  disputes  to  try 
to  match  a  type  of  dispute  with  the  appropriate 
resolution  process  in  accordance  with  dispute  processing 
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typologies  or  taxonomies.   Which  disputes  should  be  left 
in  the  current  system?   Which  should  be  removed?   Which 
can  be  the  subject  of  experiment? 

4.  Examination  of  the  possible  consequences  of  expansion 
and  replication  of  alternative  programs  were  they  to  be 
developed.   In  particular,  can  the  negative  consequences 
of  bureaucratization  be  avoided  or  minimized?   Would 
alternative  programs  provide  more  procedural  and 
substantive  justice?   To  what  extent  can  and  should  they 
be  integrated  into  or  related  to  the  existing  justice 
system? . 

5.  Determination  of  whether  alternatives  merely  provide 
"second-class"  justice  for  low  income  groups,  weakening 
their  rights  through  lessened  access  to  the  courts,  and 
thereby  allowing  the  issue  of  the  high  cost  of  entry 
into  the  court  system  to  be  deferred;  further,  is  this 
merely  a  way  for  the  state  to  exert  more  social  control? 
and,  if  so,  is  this  desirable? 

6.  Ascertainment  of  the  extent  to  which  alternative  methods 
require  practitioners  with  skills  different  from  those 
who  practice  in  the  judicial  system.   For  example, 
should  mediators  belong  to  a  separate  profession,  with 
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its  own  training,  certification  and  regulation?   Should 
mediators  be  able  to  claim  some  sort  of  legal  privilege0 
What  changes,  if  any,  to  legal  education  are  required? 

7.  Evaluation  of  all  forms  of  alternatives  not  only  with 
regard  to  performance  goals,  but  also  with  regard  to 
substantive  goals,  such  as  quality  of  service, 
appropriateness  of  process  and  client  satisfaction. 

8.  Establishment  of  a  clearing  house  to  facilitate  the 
dissemination  of  information  on  dispute  resolution  and 
to  provide  advice  and  expertise  concerning  the 
establishment,  operation  and  evaluation  of  dispute 
resolution  programs  across  the  country.   Included  in  the 
program  would  be  citizen  education  regarding  alternative 
dispute  systems  and  the  resolution  of  conflict  in 
general . 

The  comprehensive  approach  to  dispute  resolution 
that  the  Commission  is  recommending  will  not  only  require 
research  into  substantive  law  and  procedure,  but  must  in- 
volve aspects  of  philosophy,  jurisprudence,  sociology, 
anthropology,  economics,  administration,  psychology,  statis- 
tics, history,  political  science  and  social  work.   Such  an 
interdisciplinary  approach  would  require  the  assistance  of 
experts  in  universities. 


704 


70L,  Some    Thought  s   About     the   Future   Research    of 

the   Law  Reform  Commi ssi on    of   Canada 


A  project  such  as  this  would  also  need  the 
cooperation  with  private  associations  and  professional 
bodies.   The  Canadian  Bar  Association  has  already  indicated 
it  would  be  pleased  to  work  with  us  in  developing  our 
studies,  in  shaping  our  proposals  for  reform  and  in  seeing 
that  they  are  adopted.   Several  existing  Canadian  dispute 
resolution  groups  have  also  offered  their  assistance  for 
such  an  effort. 

This  growth  of  interest  in  alternatives  within  the 
last  decade  has  been  extraordinarily  rapid.   Though  these 
techniques  have  been  shown  to  be  effective,  there  is  an 
urgent  need  for  continuing  objective  empirical  research  in 
order  to  temper  the  over-optimistic  and  win  over  the 
skeptics.   Moreover,  this  research  should  be  done  on  a 
comprehensive  level,  so  that  the  needs  of  and  impact  on  the 
Canadian  legal  structure  and  society  as  whole  can  be 
adequately  assessed.   Only  by  this  means  can  there  be 
developed  a  coordinated  legal  system,  which  offers  the  most 
efficient,  effective  and  just  resolution  for  all  the 
different  types  of  human  conflict.   In  this  way,  our  dispute 
resolution  system  will  come  to  reflect  more  accurately  the 
enduring  values  of  Canadian  society. 
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VII  -  HUMAN  RIGHTS 

Over  the  next  few  decades  the  Charter  of  Rights  and 
Freedoms  will  pose  an  unprecedented  challenge  for  law  reform 
in  this  country.   The  task  of  meeting  these  challenges  will 
require  in-depth  theoretical  and  empirical  analysis  of  com- 
plex Charter  issues.   It  will  require  the  development  of 
comprehensive,  principled,  practical  solutions.   It  will 
require  a  reassessment  of  our  laws  to  see  if  they  meet 
Charter  standards.   Where  they  do  not,  it  will  require  the 
reform  of  these  laws.   It  will  require  objectivity,  indepen- 
dence and  impartiality  and  continuity.   Above,  all  it  will 
require  patience,  persistence  and  perseverence .   The  Law 
Reform  Commission  of  Canada  believes  it  is  equipped  for  this 
work  and  would  like  to  participate  in  it. 

A  perusal  of  the  Commission's  numerous  Working 
Papers  and  Reports,  especially  in  the  area  of  legal  rights, 
will  reveal  an  in-depth  analysis  of  the  present  law  and  a 
principled  approach  for  the  development  of  new  laws  which 
are  consistent  with  Charter  values.   The  Commission's  desire 
to  promote  law  that  is  truly  reflective  of  values  that 
support  the  dignity  of  humankind  has  resulted  in  our  recom- 
mending laws  built  upon  principles  which  are  now  reflected 
in  the  Canadian  Charter  of  Rights  and  Freedoms.   Examples 
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can  be  found  in  our  Working  Papers  and  Reports  on  Evidence , 
Writs  of  Assistance  and  Telewarrant s ,  Disclosure  by  the 
Prosecution,  Questioning  Suspects,  Search  and  Seizure, 
Obtaining  Forensic  Evidence  and  Arrest ) .   I  believe  that 
much  of  the  Commission's  past  work,  which  adhered  to  strict 
analysis,  and  a  systematic,  principled  and  practical 
approach  to  legal  and  social  problems,  will  now  begin  to 
play  an  important  and  vital  role  in  legislative  action  on 
Charter  issues.  I  also  believe  that  the  Commission,  with  its 
qualities  of  permanence  and  independence,  is  the  appropriate 
and  logical  vehicle  to  deal  with  the  numerous  complex  issues 
and  policy  problems  that  the  Charter  will  give  rise  to. 

Some  people   may  ask  why  we  should  take  a  law 
reform  approach  to  Charter  issues  when  our  Constitution  has 
entrusted  the  judiciary  with  the  role  of  interpreting  and 
enforcing  Charter  rights.   Although  the  courts  will  cer- 
tainly play  a  central  role  in  interpreting  and  giving  effect 
to  the  Constitution,   judicial  interpretation  has  its  limi- 
tations . 

A  court's  focus  is  on  a  dispute  between  parties. 
It  is  not  equipped  to  look  much  beyond  the  implications  of 
the  particular  case  before  it.   When  dealing  with  a  complex 
issue,  that  has  wide  ranging  social,  political  and  economic 
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implications,  a  court  has  very  little  capacity  to  take  a 
comprehensive  systematic,  principled  approach  to  the  prob- 
lem.  Instead,  it  can  only  react  on  an  ad  hoc  basis  to  the 
narrow  requirements  of  the  specific  situation.   Furthermore, 
when,  for  example,  an  important  social  matter  is  in  need  of 
a  Charter  remedy,  a  court  cannot  deal  with  the  issue  until 
it  is  brought  before  it.   Once  brought  before  the  court,  the 
issue  cannot  be  resolved  until  it  makes  its  way  up  to  the 
highest  court  in  the  land.   And  even  then  it  may  not  be  a 
totally  satisfactory  resolution.   A  court  can  declare  a 
piece  of  legislation  invalid  because  it  offends  a  Charter 
right;  it  cannot,  however,  replace  it  with  a  satisfactory 
legislative  solution. 

It  becomes  obvious,  then,  that  the  limitations  of 
the  court's  capacity  to  identify  in  advance  and  deal 
comprehensively  with  Charter  issues  will  have  to  be  supple- 
mented by  government  action  and  legislation.  Legislative 
action  taken  in  advance  of  a  Charter  challenge  is  not  only  a 
democratically  just  approach  to  Charter  issues,  but  it  is 
also  a  good  means  of  avoiding  unnecessary,  lengthy,  time- 
consuming  and  costly  litigation.   For  example,  the  Law 
Reform  Commission  of  Canada,  as  part  of  its  fundamental 
review  of  criminal  law,  engaged  in  a  comprehensive  analysis 
of  the  law  of  search  and  seizure  and  writs  of  assistance. 
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It  traced  the  historical  reasons  for  having  writs  of  assis- 
tance and  analyzed  the  implications  of  maintaining  them  in 
Canada  in  the  light  of  our  new  Charter.   (See  Working  Paper 
No.  30,  Police  Powers  -  Search  and  Seizure  in  Criminal  Law 
Enforcement,  also  Report  No.  19,  Writs  of  Assistance  and 
Telewarrants ) .   It  concluded  that  writs  of  assistance 
offended  a  fundamental  precept  of  the  Charter  -  the  right  to 
be  secure  against  unreasonable  search  or  seizure  (Section  8) 
-  and  recommended  that  they  be  abolished. 

In  1985  the  federal  government  acted  on  the 
Commission's  recommendation  and  abolished  the  use  of  writs 
of  assistance.   In  doing  so  the  government  not  only 
reaffirmed  a  Charter  standard  but  also  avoided  unnecessary, 
time-consuming  and  costly  litigation. 

The  above  example  can  be  juxtaposed  with  the  Law 
Reform  Commission  of  Canada's  1976  recommendation  in  its 
Report  on  Sunday  Observance.   In  that  Report,  we  recommended 
that  the  federal  Lord's  Day  Act  be  repealed  and  that  the 
provinces  and  territories  be  free  to  enact  independent 
secular  measures  respecting  observance  of  Sunday  and  other 
holidays.   We  further  urged  that  the  transition  period  from 
federal  to  provincial  law  not  be  delayed  too  long.  Despite 
our  urging,  the  federal  Lord ' s  Day  Act  remained  in  force  for 
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nearly  ten  more  years  until  1985,  when  after  a  Charter 
challenge  to  the  Lord ' s  Day  Act ,  the  Supreme  Court  of  Canada 
in  R.  v  Big  M  Drug  Mart  (1985),  58  W.R.  81  S.C.C.)  declared 
the  legislation  invalid  because  it  was  in  conflict  with  the 
Charter ' s  guarantee  of  freedom  of  religion,  (section  2(a)). 
The  Commission's  work  on  this  subject  figured  prominently  in 
the  various  decisions  rendered  at  each  stage  of  the  appeal 
process . 

I  feel  that  if  our  recommendations  had  been  acted 
upon,  this  costly  litigation  would  have  been  avoided  and  it 
would  have  saved  some  of  the  Supreme  Court  of  Canada's  very 
valuable  time.  It  would  also  have  given  the  provinces  time 
to  think  about  and  develop  alternative  legislation,  rather 
than  having  to  act  hastily  to  fill  the  void  created  by  the 
decision . 

In  embarking  upon  a  new  program  of  research, 
involving  the  Charter  of  Rights  and  Freedoms,  it  is 
obviously  not  feasible  for  us  to  encompass  and  review  all  of 
the  laws  of  Canada;  we  must  select  our  subjects  and  assign 
priorities.   As  a  general  framework  to  begin  our  project, 
the  Commission  wishes  to   focus  on  the  area  of  Human  Rights 
and  the  Charter.   Although  much  of  the  past  work  undertaken 
by  the  Law  Reform  Commission  of  Canada  dealt  collaterally 
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with  human  rights,  we  must  acknowledge  that,  to  date,  our 
work  has  not  had  human  rights  as  its  primary  focus.   Four 
years  of  experience  under  the  Charter  has  demonstrated  to  us 
the  need  to  develop  fresh  legislative  approaches  and 
proposals  in  order  to  respond  to  this  challenge. 

Even  though  human  rights  and  fundamental  freedoms 
are  central  to  the  Canadian  legal  system,  the  issues  which 
present  themselves  (and  the  possible  solutions  to  the 
problems  which  they  entail)  are  highly  sensitive  and 
extremely  contentious.  It  would  be  unthinkable  to  proceed 
hastily  into  an  area  as  politically  charged  and  complex  as 
this  one.   Consequently,  there  is  a  need  to  produce  and 
disseminate   exploratory  studies  and  continue  our 
consultations  with  the  public  and  with  specialized  groups  - 
not  only  to  improve  public  understanding  of  the  issues 
involved,  but  also  to  enhance  our  awareness  of  the 
expectations  and  needs  of  Canadians.   What  is  presented 
here,  then,  is  an  illustrative  "menu",  rather  than  a 
comprehensive  one. 

The  areas  of  study  that  might  merit  the  attention 
of  the  Law  Reform  Commission  of  Canada  are  defined  by  the 
divisions  which  the  Charter  itself  employs.   In  other  words, 
there  are  significant  questions  that  might  be  addressed 
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under  all  of  the  Charter ' s  headings  including:   fundamental 
freedoms,  democratic  rights,  mobility  rights,  legal  rights, 
equality  rights,  minority  language  educational  rights,  and 
aboriginal  rights  and  freedoms. 

The  field  of  inquiry  is  vast.   One  need  only  survey 
the  issues  which  were  addressed  by  the  Parliamentary 
Committee  on  Equality  Rights  to  see  something  of  the  breadth 
of  the  subject  matter  which  might  be  undertaken  within  a 
single  division  such  as  Equality  Rights.   (A  useful 
catalogue  of  equality  issues  arising  under  federal  law  is  to 
be  found  in  the  Discussion  Paper  issued  by  the  Department  of 
Justice  in  1985  —  Equality  Issues  in  Federal  Law:  A 
Discussion  Paper  (1985).)   The  Report  of  the  Parliamentary 
Committee  on  Equality  Rights  (Equality  For  All  (1985)) 
contains  an  impressive  discussion  and  survey  of  these  and 
other  issues.   Although  the  government's  response  entitled 
Towards  Equality  (1986)  was  a  significant  step  forward,  it 
did  not  resolve  all  of  the  outstanding  issues.   Many  of  the 
matters  raised  are  not  amenable  to  a  "quick  fix"  and  would 
be  suitable  for  inclusion  within  the  agenda  of  a 
newly-constituted  Human  Rights  Project.   Particular  topics 
which  merit  consideration  and  deserve  future  study  by  the 
Commission  include:  positive  or  affirmative  action,  systemic 
discrimination,  sex-based  discrimination  and  harassment, 
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equal  access  to  law,  age  discrimination  and  mandatory 
retirement . 

Certain  issues  which  may  be  regarded  as 
"Charter-specific"  are  already  being  addressed  in  the 
context  of  the  Criminal  Law  Review  by  the  Commission's 
Criminal  Procedure  Project.   For  example,  freedom  of  the 
press  is  now  being  studied  in  the  context  of  our 
consideration  of  Media  Coverage  of  Judicial  Proceedings. 
The  "presumption  of  innocence"  is  the  subject  of  a  study 
bearing  the  same  name.   This  study  will  examine  the  vexed 
question  of  statutory  presumptions  and  reverse  onus 
provisions,  absolute  liability  provisions,  and  affirmative 
defences.   It  is  expected  that  the  subject  of  unreasonable 
delay  will  be  partially  canvassed  in  our  work  on  Moving 
Cases  Up  To  Trial. 

Nevertheless,  even  in  the  field  of  legal  rights 
there  are  a  variety  of  subjects  which  will  not  be  directly 
addressed  in  the  Criminal  Law  Review  but  which  are  worthy  of 
our  attention.   For  example,  under  the  general  heading  of 
"right  to  counsel",  the  Commission  may  wish  to  consider 
questions  involving  effective  representation  of  counsel  and 
legal  aid.  One  largely  neglected  area  which  may  attract  our 
attention  is  that  of  "Military  Justice  and  the  Charter" .  The 
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Charter ' s  prohibition  against  cruel  and  unusual  treatment  or 
punishment  invites  a  consideration  of  such  controversial 
matters  as  mandatory  minimum  sentences,  preventive 
detention,  compulsory  treatment  of  inmates,  and,  of  course, 
the  death  penalty.  Indeed,  the  entire  field  of  prisoners' 
rights  is  a  worthy  field  of  study,  as  is  the  issue  of 
victims'  rights.  We  might  also  study  the  use  of  entrapment 
by  the  police,  selected  issues  of  evidence  law  and  the 
proper  use  of  criminal  records. 

There  are  a  number  of  other  issues  which  deserve 
the  attention  of  the  Commission  but  which  do  not  fit  neatly 
under  the  divisions  previously  referred  to.   Among  these  are 
the  problem  of  demonstrating  justification  under  Section  1 
of  the  Charter,  the  appropriate  use  of  the  legislative 
override,  Canada's  international  obligations  and  the 
Canadian  Charter  of  Rights  and  Freedoms,  the  desirability  of 
creating  a  constitutional  court,  and  a  code  of  procedure  for 
seeking  Charter  remedies. 

Specific  studies  examining  individual  statutes  for 
Charter  compliance  might  conceivably  be  undertaken.   Among 
those  which  might  merit  such  an  examination  are  the  Young 
Offenders'  Act,  the  Narcotics  Control  Act,  the  Combines 
Investigation  Act,  and  the  Canadian  Human  Rights  Act. 
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The  foregoing  is  but  a  bare  tracing  of  a  possible 
Human  Rights  Project.   Naturally,  in  developing  a  project  of 
such  significance,  the  Commission  would  obtain  more  advice 
from  experts  in  the  field,  including  those  in  the  Depart- 
ments of  Justice  and  the  Solicitor  General.   The  Commission 
would  establish  a  working  group  to  assist  us  in  determining 
developmental  strategies  for  the  Project.   It  will  also  be 
necessary  to  have  a  close  liaison  between  this  Project  and 
the  other  Commission  Projects.   Close  contact  with  the 
people  in  the  legal  departments  of  the  federal  government 
and  the  various  human  rights  institutes  and  bodies  will  be 
established  and  maintained.   We  envisage  that  our  initial 
work  will  take  the  form  of  exploratory  studies.   These  would 
be  circulated  in  order  to  generate  discussion  and  criticism. 
This,  in  turn,  would  aid  in  the  evolution  of  the  new 
project's  mandate,  which  would  ultimately  yield  a  number  of 
Working  Papers  and  Reports  to  Parliament  in  the  regular 
pattern  of  our  past  work. 

We  hope  that  the  involvement  of  the  Commission  in 
the  human  rights  field  will  illuminate  these  difficult  areas 
of  concern  and  to  wise  suggestions  for  legislative 

solutions . 
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VIII  -  LAW,  TECHNOLOGY  AND  THE  PROTECTION  OF  LIFE 


There  is  no  area  in  which  the  Commission's  mandate 
to  be  bold  and  innovative  is  more  pressing  than  that  of  law 
and  technology.   In  the  past  15  years  we  have  witnessed 
major,  rapid,  social  and  technological  changes  in  our 
society.   Through  the  use  of  television,  satelite  links, 
computers,  lasers  and  video-phones  we  are  communicating  with 
each  other  faster  and  in  greater  complexity  than  at  any 
other  time  in  our  history.   We  are  discovering  things  more 
quickly  and  exchanging  the  information  more  speedily  on  a 
world  wide  basis.   It  would  not  be  an  overstatement  to  say 
that  technology  is  now  arguably  the  single  greatest  agent  of 
change  in  contemporary  society. 

In  its  early  years  the  Commission  recognized  its 
responsibility  to  meet  the  challenges  to  law  posed  by  tech- 
nology.  In  its  first  effort  to  address  issues  of  law  and 
technology,  the  Commission  responded  to  the  urgent  and  dif- 
ficult issues  that  had  arisen  in  the  area  of  medical  law. 
The  Protection  of  Life  Project  was  established  to  analyze 
the  strengths  and  weaknesses  of  existing  health-related  law 
and  to  propose  reforms  to  better  respond  to  both  new 
technological  developments  and  evolving  values.  Life-saving 
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technology  was  the  challenge  responded  to  in  our 
euthanasia/cessation  of  treatment  papers;  the  new 
technologies  for  determining  brain-death  led  to  our  papers 
on  the  criteria  for  determining  death;  the  vast  and  growing 
array  of  behaviour  alteration  techniques  and  technologies 
was  the  subject  of  one  paper;  the  waste  products  and 
environmentally  hazardous  substances  involved  in  modern 
manufacturing  was  the  threat  faced  in  various  environmental 
studies  done  by  this  Project. 

Our  work  in  the  health-related  area  has  been 
positively  and  enthusiastically  accepted,  not  only  by  the 
special  interest  groups  of  doctors,  nurses,  patients  and 
environmentalists,  but  by  the  general  public  at  large.  All 
our  Working  Papers  and  Reports  have  been  widely  distributed, 
nationally  and  internationally.   They  have  also  been  the 
subject  of  numerous  radio  and  television  programs,  newspaper 
editorials  and  articles.   Our  staff  have  been  involved  in 
dozens  of  meetings,  conferences  and  symposia  dealing  with 
these  subjects  across  Canada  and  elsewhere  in  the  world. 
The  public's  strong  response  to  the  areas   where  law  and 
technology  intersect  has  reaffirmed  our  commitment  to  the 
need  for  further  work  in  this  field. 
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There  are,  however,  three  things  which  characterize 
and,  to  some  degree,  limit  the  way  in  which  the  present 
Project  has  responded  to  technology  up  to  now.   First  of 
all ,  the  reforms  proposed  were  for  the  most  part  confined  to 
existing  legal  paradigms.   Given  the  urgent  practical 
problems  created  by  some  new  technologies  being  in  place  and 
used  before  the  law  had  caught  up  to  them,  (e.g.  life-saving 
technologies  in  hospitals),  the  most  one  could  do  on  an 
emergency  basis  was  to  clarify  existing  law  and  to  offer 
some  temporary  and  limited  solutions.  There  remain,  however, 
some  fundamental  and  long-range  questions  to  be  tackled, 
involving  the  adequacy  of  our  legal  categories  and  concepts 
themselves  to  deal  with  the  challenge  of  technology.   To 
this  point,  the  law  has  merely  tried  to  catch  up,  largely 
unsuccessfully,  because  it  employs  tools  designed  for  a 
simpler  and  slower  age.   In  the  face  of  efficient,  powerful 
and  fast-evolving  technology,  developed  and  managed  by 
professional  bodies  and  multi-national  corporations  which 
largely  escape  easy  categorization  or  regulation,  the  law 
appears  to  many  to  play  only  a  formalistic,  ritualistic  and 
(when  effective  at  all)  largely  obstructive  role. 

Some  technologies  simply  do  not  readily  fit  into 
the  available  legal  boxes.   For  example,  biotechnology  does 
not  easily  fit  within  either  medical  law  or  environmental 
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law;  in  reality,  it  is  both  of  them  and  more.  Another 
example  is  electronic  communications,  which  has  been  forced 
into  a  transportation  law  box,  when  in  reality  it  is 
something  quite  new  and  different.   Neither  technology  fits 
neatly  into  our  current  categories  and,  hence,  is  not 
comprehensively  nor  coherently  regulated. 

Many  technologies  are  forcing  society  to  face  and 
answer  entirely  new  questions.   This  is  so  because  of  their 
efficiency,  the  range  of  choices  they  create,  their 
potential  intrusiveness ,  their  often  non-public  nature,  and 
the  increasingly  shorter  period  between  generations  of 
technologies.  If  all  that  is  true,  then  the  law,  as  an 
expression  of  societal  values  and  choices,  and  as  one  of  the 
instruments  of  social  engineering,  can  no  longer  escape  the 
need  to  address  and  explicitly  articulate  its  values  and 
choices.   Since  we  can  now  be  and  do  so  many  things,  it 
becomes  more  and  more  necessary  to  decide  what  we  want  to 
be,  what  it  means  to  be  human  and  what  elements  are  a  vital 
part  of  our  humanity,  how  to  protect  those  qualities  and 
values,  and  who  should  be  enabled  to  do  what  to  whom. 
Technologies  can  solve  some  old  problems,  but  they  create 
new  ones  as  well.   They  can  provide  us  with  a  wider  range  of 
technological  options,  but  that  only  increases  the  pressure 
to  determine  the  kind  of  society  we  want  and  to  design  laws 
and  social  policies  to  reflect  our  aspirations. 
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AC  Che  same  Cime  a  law  reform  projecC  such  as  chis 
can  help  Co  develop  a  monicoring  and  anCicipacing  role  for 
law  and  law  reform  agencies.  The  challenges  posed  by 
fasC-evolving  Cechnologies  no  longer  permic  Che  luxury  of 
responding  afcer  Che  evenC  wich  various  forms  of  correccive 
legal  surgery.  Legal  flexibiliCy  and  innovacion  are  now 
mandacory,  and  Chose  responsible  for  law  reform  will  need  Co 
develop  new  skills  and  mechanisms  for  anCicipacing  whac  is 
in  score  for  us  in  Che  fuCure.   This  renders  imperaCive 
mulcidisciplinary  projecCs  and  close  observaCion  of  changing 
public  values  and  percepCions. 

A  second  characCerisCic  of  Che  response  Co 
Cechnology  Co  dace  by  chis  Projecc  has  been  Che  adopcion  of 
a  more  or  less  exclusively  proceccive  or  defensive  sCance. 
Our  reform  proposals  have  largely  focussed  on  Che  dimensions 
of  Cechnology  which  are  pocencially  ChreaCening  and 
inCrusive  as  regards  human  values  and  inCegriCy.   ThaC  focus 
was  appropriaCe  given  Che  problems  and  Cechnologies  dealc 
wich  unCil  now  -  e.g.  life-supporC  Cechnologies  which  are 
someCimes  used  Co  prolong  a  paCienC's  suffering  and  dying; 
scerilizaCion  procedures  and  behaviour  alceraCion  Cechniques 
which  somecimes  violaCe  Che  inCegriCy  and  besC  inCeresCs  of 
Che  paCienC;  disposal  of  hazardous  wastes  in  a  manner  which 
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seriously  endangers  the  environment  and  human  health.   To  be 
sure,  a  protective  viewpoint  should  remain  one  of  the 
priorities  and  concerns  of  the  law  inasmuch  as  most  tech- 
nologies have,  in  varying  degrees,  a  potentially  intrusive 
and  dangerous  side. 

But  without  losing  sight  of  its  role  as  a  protector 
of  human  integrity  and  values,  the  law  can  and  should  play 
other  roles  as  well  vis-a-vis  technologies.   The  law  should 
enable  or  facilitate  the  development  and  application  of 
socially  useful  technologies.   Undoubtedly,  because  our 
paradigm  has  been  largely  that  of  criminal  law,  we  have 
tended  to  focus  on  wrongdoing.   We  are  slowly  and  pon- 
derously beginning  to  see  the  law  as  a  potentially  positive 
force  in  society.   Law  can  be  instrumental  as  well  as 
interdictory.   Research  with  that  perspective  in  mind  may 
well  contribute  to  the  reform  or  repeal  of  laws  and  regu- 
lations which  obstruct  the  development  and  application  of 
useful  technologies. 

There  will  always  be  reason  to  move  in  that  di- 
rection with  a  degree  of  caution.   One  of  the  most  important 
research  goals  of  any  law  and  technology  project  must  be 
that  of  determining  with  some  care  the  line  between  facil- 
itating the  development  and  evolution  of  useful  and 
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acceptable  technology,  on  the  one  hand,  and,  on  the  other, 
proposing  an  uncritical  role  for  law  vis-a-vis  technology, 
which  would  blindly  allow  technologies  to  become  "irresis- 
tible, irrevocable  and  irreversible",  regardless  of  threats 
to  human  identity,  integrity  and  values. 

A  third  characteristic  of  the  treatment  of  tech- 
nology to  date  by  the  Protection  of  Life  Project  up  until 
now  is  that  the  range  of  technologies  has  been  limited  to 
two  areas,  health  law  and  environmental  law.   These  are  two 
enormous  areas,  but  they  are  merely  a  beginning  in  the  study 
of  technology  and  law,  which  is  a  vastly  greater  endeavour. 

It  would  serve  little  useful  purpose  to  do  research 
into  technology  and  law  without  focusing  on  various  specific 
technologies.   Though  technology  has  been  one  of  our  primary 
interests  from  the  start,  we  have  felt  that  to  explore 
"technology  and  law"  at  that  level  of  abstraction  would 
produce  conclusions  too  general  to  be  of  any  practical  use. 
After  all,  there  is,  in  practice,  no  such  animal  as  "tech- 
nology", only  "technologies".   And  individual  technologies 
in  different  fields  are,  with  regard  to  the  value  questions 
which  arise,  the  parties  and  the  legal  implications  in- 
volved, as  different  as  night  and  day.   Our  decision  to  add 
the  new  field  of  environmental  law  to  the  Project  enabled  us 


722  Some   Thought s  About    the  Future  Research    of 

the  Law  Reform  Commi ssi on    of   Canada 

to  broaden  our  experience  and  knowledge  of  the  area  of  tech- 
nology and  law  and  equipped  us  to  confront  the  larger  issue. 

But  the  time  has  come  to  expand  the  law  and 
technology  research  into  other  fields  which  raise  new  and 
unanswered  questions.   As  I  observed  above,  the  emphasis  in 
many  of  the  earlier  Project  studies  was  mainly  on  the  indi- 
vidual, and  did  not  include  the  institutional  and  social 
context.   Much  of  the  focus  was,  therefore,  on  the  individ- 
ual patient's  rights  and  interests  because  that  was  the 
aspect  most  in  need  of  attention  at  that  time.   Since  then, 
it  has  become  evident  that  comprehensive  policy  solutions 
require  that  more  attention  be  paid  to  the  institutional 
context  in  which  moral  and  legal  problems  now  typically 
arise,  given  the  multi-party,  complex  setting  in  which  so 
much  decision-making  takes  place.   That  is  especially  so  for 
health  care  decisions.   Legal  or  quasi-legal  policies  which 
elaborate  only  the  rights  and  duties  of  individual  patients 
and  physicians,  ignoring  the  dynamics  and  rules  of  the 
larger  institution  and  the  increasingly  diffused  and  shared 
responsibility  which  results  from  them,  will  not  be 
sufficiently  comprehensive  and  effective. 

The  Commission  plans  to  engage  in  active 
participation  in  larger  research  efforts  involving  us  with 
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several  other  groups  or  commissions.   While  that  does  not 
apply  to  many  issues,  there  are  several  advantages  to 
participating  in  a  collective  effort  in  some  research 
projects,  rather  than  going  it  alone.   One  advantage  would 
be  to  better  utilize  the  limited  funds  available  to  the 
research  community  in  Canada.  Undertaking  at  least  some 
joint  research  would  allow  us  to  benefit  from  the  expertise 
of  different  disciplines  that  we  may  not  be  able  to  afford 
ourselves.   Other  groups  could  benefit  from  our  legal  and 
ethical  expertise  and  experience,  which  they  in  turn  might 
not  otherwise  have  been  able  to  afford.   Another  related 
advantage  would  be  the  avoidance  of  duplication.   Further, 
the  credibility  and  impact  of  the  resulting  analyses  and 
proposals  would  be  strengthened.   Larger  undertakings 
involving  the  best  people  from  a  number  of  disciplines  and 
groups  would  have  much  more  weight  than  those  done  by  any 
single  group  alone.   Such  joint  ventures  need  not  threaten 
the  Commission's  independence  as  long  as  we  remain  selective 
about  whom  we  work  with  and  retain  supervisory  control  over 
that  part  of  the  research  being  done  by  us. 

I  am  going  to  provide  a  tentative  and  partial  list 
of  issues  which  merit  consideration  in  a  new  research 
program.  Most  are  within  the  "health  law"  area,  simply 
because  we  have  more  research  to  do  on  these  issuer  before 
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we  are  ready  to  move  on.  The  issues  included  have  already 
received  endorsement  from  many  of  those  consulted  to  date 
regarding  the  new  program. 


1 .  Genetic  engineering,  experimentation  and  banking 

There  are  a  number  of  perplexing  and  urgent  issues  under 
this  general  heading,  all  of  them  raising  to  one  degree 
or  another  conflicts  between  the  individual  and  society, 
and  leading  to  important  questions  in  the  exploration  of 
the  implications  for  law  of  technology. 

2.  Allocation  of  scarce  health  technologies 

There  is  a  widespread  desire  for  our  help  on  this  issue, 
both  from  federal  and  provincial  governments.  Given  ever 
more  limited  health  funds,  it  becomes  increasingly 
urgent  to  develop  formulae  and  mechanisms  which  can 
assist  in  determining  priorities  without  injustices  to 
certain  populations  and  classes  of  patient. 
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3 .  Forced  feeding  in  hospitals  and  prisons 

This  issue  would  examine  whether  the  involuntary  feeding 
of  patients  who  wish  to  be  allowed  to  die  and  prisoners 
on  hunger  strikes  is  "ordinary"  or  "extraordinary" 
treatment.   On  the  one  hand,  there  is  pat ient /prisoner 
autonomy,  but,  on  the  other,  there  is  a  duty  of  care 
imposed  upon  the  institution.   As  such,  the  issue  would 
be  an  extension  of  our  earlier  work  done  on  euthanasia/ 
cessation  of  treatment,  and  poses  an  excellent  test  case 
for  the  analysis  of  the  clash  between  the  autonomy  of 
the  individual  and  the  duty  of  the  institution. 

4.  Biotechnology 

A  general  study  paper  is  near  completion  on  the  subject 
of  new  genetic  products,  particularly  those  used  in  the 
general  environment  -  especially  in  agriculture.   The 
question  being  asked  is  whether  legal  controls  are 
appropriate,  and  if  so,  what  kind.   Given  the  enormous 
importance  this  issue  has  assumed  in  recent  times,  there 
may  well  be  further  work  to  be  done  on  more  discrete 
aspects  of  the  larger  issue. 
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5.  Prescription  and  Non-Prescription  Drugs  -  Their  Testing, 
Approval  and  Marketing. 

Serious  questions  are  being  raised  today  about  the 
testing  and  marketing  of  drugs.   There  is  of  course  a 
large  scientific/technology  perspective  to  the  issue, 
and  some  serious  doubts  about  the  adequacy  of  existing 
tests  and  controls.   Both  the  Canadian  Medical 
Association  and  Medical  Research  Council  representatives 
we  spoke  to  were  very  eager  to  have  this  issue  addressed 
by  us . 

6.  Control  of  Food  Industries 

This  question  would  address  the  safety  or  lack  of  it  of 
food  additives,  preservatives,  etc.,  and  the  appropriate 
response  of  law. 

7.  Electronic  Technologies 

It  has  been  suggested  that  we  undertake  a  study  on 
"informatics",  that  is,  the  different  technologies  which 
disseminate  information.  The  issue  is  urgent  and 
relevant.   For  example,  the  Copyright  Act  which  barely 
makes  reference  to  communication  by  radio,  cannot 
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adequately  protect  property  and  performing  rights  in 
works  transmitted  by  satellite  or  fixed  on  videotape  - 
forms  of  technology  unknown  and  undreamt  of  at  the  Act's 
inception.  Notwithstanding  that,  efforts  are  presently 
underway  to  bring  the  Copyright  Act  up  to  date.  There  is 
a  need  for  a  fundamental  and  philosophical  examination 
of  the  protection  of  rights  in  forms  of  property  and 
expressions  of  ideas  which  are  not  recognized  by  the 
present  law. 

Protection  of  rights  in  works  fixed  in  or  transmitted  by 
new  technological  vehicles  is  a  pressing  issue.  One  has 
only  to  open  a  newspaper  to  find  accounts  of  computer 
software  and  pay-TV  "piracy".   Re-transmission  of 
television  signals  originating  in  the  U.S.  has  caused 
considerable  friction  south  of  the  border.  Concerns  have 
been  expressed  that  Canada  must  offer  increased 
protection  to  innovators  if  research  and  development  is 
not  to  be  stifled.   The  issues  are  complex  and  the 
repercussions  far-reaching.   This  is  definitely  an  area 
of  law  which  merits  attention. 


'28 
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8.   There  are  several  other  issues  of  law  and  technology 
that  could  be  addressed.   Among  them  are  electronic 
banking  and  fund  transfers,  cable  T.V.,  privacy 
protection,  computer  technology,  computer  crime, 
consumer  and  commercial  aspects  of  technology, 
transborder  data  flow,  use  of  video,  telephone,  and 
computers  in  trial  practice  and  court  administration. 

A  study  of  these  areas  will  generate  many  practical 
and  needed  suggestions  for  reform.   Most  of  them  demand  some 
fundamental  research  and  analysis  on  an  interdisciplinary, 
independent  and  long-term  basis.   None  of  them  are  being 
adequately  addressed  by  existing  institutions. 
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IX  -  ADMINISTRATIVE  LAW 


In  recent  years  our  Administrative  Law  Project  has 
shifted  its  focus  from  individual  case  studies  of 
independent  administrative  agencies  to  more  broadly-based 
research  examining  the  legal  status  of  the  federal  admin- 
istration and  the  role  of  law  in  the  implementation  of 
government  policy.  Studies  have  also  been  undertaken  with  a 
view  to  systematizing  administrative  procedures  before 
federal  tribunals  and  developing  improved  mechanisms  for 
dealing  with  administrative  appeals. 

This  research  has  highlighted  the  need  to  develop  a 
coherent  theoretical  understanding  of  the  relationship 
between  law  and  public  administration  and  the  legal  rela- 
tionship between  the  State  and  individuals  as  a  foundation 
for  any  practical  reforms  we  might  recommend.   In  short, 
this  work  should  be  carried  forward  in  a  new  research 
program. 

In  developing  our  new  research  programme,  we  will 
build  on  the  invaluable  insights  gained  through  our  previous 
research.   At  the  same  time,  we  will  focus  on  more  broadly- 
based  theoretical  concerns  to  inform  future  reforms.   Al- 
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though  mindful  of  the  need  for  a  good  theoretical  basis  to 
any  practical  reforms,  we  are  also  acutely  aware  that  our 
research  efforts  must  also  have  some  immediate  tangible  and 
practical  impact  on  the  process  of  reforming  present  laws 
and  administrative  practice  within  the  federal  government. 

We  have  identified  a  number  of  fundamental  problems 
which  require  serious  study.   As  noted  in  our  Working  Paper 
40,  published  in  the  summer  of  1985,  our  legal  system  does 
not  realistically  acknowledge  the  existence  of  the  State  and 
the  Administration.   Instead,  these  concepts  have  been 
subsumed  in  mythic  notions  of  the  Crown  or  the  person  of  the 
Monarch.   This  lack  of  appropriate  characterization  of  basic 
concepts  gives  rise  to  some  basic  problems  in  the  way  we 
structure  and  regulate  the  activities  of  the  Administration 
and  the  State  in  our  legal  system.   Because  of  the  iden- 
tification of  the  State  with  the  person  of  the  Monarch  we 
accord  to  the  State  privileges  and  immunities  rooted  in 
feudal  history  which  often  appear  to  have  no  functional 
justification  in  modern  times.   At  the  same  time  we  attempt 
to  apply  inappropriate  concepts  of  liability  imported  from 
private  law  to  relations  between  the  State  and  individuals. 

We  also  lack  any  clear  definition  of  what 
constitutes  a  legal  decision  of  the  Administration  or  its 
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agents,  i.e.,  a  decision  having  Che  full  force  of  law 
affecting  the  rights  and  duties  of  citizens  and  having 
binding  effect  on  all  parties  concerned.   Although  this  lack 
of  precision  in  terminology  may  not  cause  problems  in  non- 
contentious  situations,  it  can  create  difficulties  where 
affected  parties  attempt  to  challenge  the  legal  validity  or 
effect  of  decisions  of  government  officials  and/or 
administrative  tribunals.   This  imprecision  impedes 
development  of  mechanisms  which  structure  and  control 
decision-making  processes  by  organs  of  the  State.   There 
exists  at  present  tremendous  confusion  regarding  the  nature 
and  function  of  administrative  tribunals.   On  the  one  hand, 
they  are  widely  seen  as  performing  administrative  functions, 
making  policy  decisions  and  acting  to  see  that  their 
policies  are  carried  into  effect.   On  the  other  hand,  they 
are  seen  as  "quasi-courts"  performing  dispute-settling 
functions  analogous  to  those  performed  by  regular  courts. 
It  has  long  been  held  that  the  judicial  and  administrative 
functions  are  distinct  and  that  they  must  be  carried  out  in 
different  ways.  What  is  lacking  is  any  satisfactory  under- 
standing of  how  to  draw  the  line  between  the  functions.  As 
well,  there  is  little  understanding  of  what  procedural 
regime  should  govern  each  of  the  functions. 
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Research  of  the  Administrative  Law  Project  is 
intended  to  address  the  problems  of  today  while  developing  a 
rational  and  coherent  framework  for  correcting  the  more 
fundamental  and  long-term  deficiencies  in  federal  adminis- 
trative law. 

At  present  the  Administrative  Law  Project  is 
involved  in  some  important  research.   We  are  doing  follow-up 
work  on  our  Working  Paper  40,  The  Legal  Status  of  the 
Federal  Administration.   This  was  the  first  of  several 
studies  the  Commission  is  undertaking  with  the  objective  of 
improving  the  balance  between  the  citizen  and  government. 
Centuries  of  habits  have  long  shrouded  the  Crown  and 
government  with  special  protections.   Much  work  must  be  done 
if  the  promise  the  Charter  represents  is  to  apply  to  the 
day-to-day  operations  of  government.   New  studies  in  this 
area  are  being  prepared;  for  example,  a  working  paper  on 
execution  immunities  will  soon  be  published.   As  well,  we 
are  investigating  ways  of  reforming  the  law  concerning  civil 
liability  of  the  Crown. 

This  spring  the  Commission  is  publishing  a  working 
paper  on  Policy  Implementation  and  Compliance.   Our  work  in 
this  area  represents  a  commitment  to  a  multi-disciplinary 
approach  in  order  to  better  understand  the  law  in  action. 
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In  particular,  we  address  such  issues  as:   How  does  govern- 
ment use  power  (coercion,  incentives  and  persuasion)  to 
achieve  public  policy  goals?  How  does  government  influence 
private  conduct?   How  fair,  effective  and  efficient  are 
government  activities?   How  closely  do  they  conform  to  the 
dictates  of  the  Charter  and  the  requirements  of  natural 
justice?   We  have  raised  these  and  many  other  questions  and 
have  elaborated  an  approach  for  some  related  work  which  the 
Project  is  now  pursuing  in  the  areas  of  financial  incentives 
and  federal  inspectorates.   These  studies  should  lead  to 
practical  recommendations  and  reform. 

Later  this  year  we  hope  to  begin  work  on 
decision-making  in  government,  as  part  of  a  paper  exploring 
principles  supporting  procedural  reform  for  a  variety  of 
decision-making  processes  in  the  federal  administration. 
Administrative  decisions  affect  rights,  privileges  and 
obligations  of  government  employees  and  private  parties. 
Our  work  in  decision-making  is  a  fundamental  building  block 
to  the  reform  of  administrative  law.   Exposition  of  some  of 
the  many  decision-making  processes  highlights  the  variety 
and  integrity  of  administrative  activities  and  hopefully 
will  prompt  our  audience  to  reconsider  tendencies  towards 
over- judicialization  of  government.   In  fact,  we  see 
Administration's  practices  as  a  rich  source  of  information 
about  processes  and  procedures. 
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In  addition  to  the  three  areas  set  out  above,  we 
have  undertaken  discrete  studies  on  matters  such  as  the 
Immigration  Appeal  Board  and  the  idea  of  a  federal 
ombudsman.   As  well,  the  project  has  undertaken  some  survey 
research  on  matters  such  as  federal  administrative  appeals 
and  is  producing  a  study  paper  examining  the  applicability 
in  Canada  of  the  Australian  experience  with  a  specialized 
Administrative  Appeals  Tribunal.  We  are  also  planning  within 
the  current  fiscal  year  to  undertake  a  study  of  limitation 
periods  in  federal  law.   This  research  will  endeavour  to 
identify  present  rules  governing  limitation  periods  and  to 
offer  a  rationale  for  reform  and  simplification  of  the 
present  regime. 

Unrelated  to  these  individual  topics,  but  of 
fundamental  importance  to  our  effort  to  define  the  scope  and 
role  of  administrative  law  is  a  proposed  study  to  identify 
the  boundary  between  regulatory  and  criminal  offences.   Our 
work  in  criminal  law  is  based  on  the  premise  that  criminal 
sanctions  and  the  associated  legal  and  procedural  pro- 
tections should  be  reserved  for  offences  which  we  recognize 
as  "real  crimes".   In  many  areas  of  human  activity,  conduct 
which  is  prohibited  would  never  be  regarded  as  truly 
criminal.   Yet  the  boundary  between  crimes  and  regulatory 
offences  is  blurred,  with  the  result  that  non-criminal 
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behaviour  is  often  subjected  to  the  full  force  of  the 
criminal  laws.   This  leads  to  inappropriate  responses  and 
unnecessary  procedural  complexity  in  the  enforcement  of 
regulations.   We  must  define  this  boundary  if  we  are  to 
realize  significant  reforms  in  this  area. 

We  are  currently  preparing  a  general  "orientation" 
working  paper  which  sketches  the  present  state  of  adminis- 
trative law  in  Canada,  identifies  the  needs  for  law  to  guide 
government  administration,  and  makes  suggestions  about  what 
needs  to  be  done  to  reform  the  federal  system. 

In  our  future  research  program,  in  addition  to 
completing  the  above  research  work,  we  think  that  the 
following  should  be  undertaken  within  the  contexts  of  four 
basic  themes : 

1)  legal  status  of  the  federal  Administration; 

2)  means  of  administrative  action; 

3)  function  and  organization  of  Administration; 

4)  control  of  administrative  action. 

Each  of  the  following  topics  will  be  examined,  to  a  greater 
or  lesser  extent,  under  each  of  these  four  themes. 
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1 .  Private  bodies  discharging  public  service  functions: 

Public  services  in  Canada  are  being  delivered  by  both 
government  employees  and  private  bodies.  Government 
delegates  authority  to  many  private  sector  actors  to 
perform  a  variety  of  supervisory,  enforcement  and  other 
legal  services  such  as  inspections  and  regulation  of 
professional  activities.   Systematic  study  of  the  legal 
implications  of  this  practice  in  such  issues  as 
liability  and  legal  status  and  controls  over  private 
delegates  has  not  yet  been  undertaken  in  Canada.  Such 
research  could  lead  to  recommendations  for  practical 
reforms  in  the  laws  and  practices  governing  delegation 
and  privatization  of  public  services.   In  light  of  the 
stated  intention  of  the  Government  of  Canada  to  explore 
the  possibility  of  delegating  more  public  functions  to 
the  private  sector,  research  in  this  area  should  be 
undertaken  as  soon  as  possible. 

2.  Environmental  Mediation 

Environmental  mediation  represents  a  promising  alterna- 
tive dispute  resolution  technique  in  multi-party,  multi- 
issue  conflict  situations.   It  has  been  used  fairly 
extensively  in  the  United  States  and  is  beginning  to  be 
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used  in  Canada.   But  there  are  problems  with  its  use  in 
Canadian  contexts:   does  current  legislation  allow  for 
the  appointment  of  non-governmental  representatives,  who 
might  reach  agreements  which  could  compromise  legislated 
objectives  of  the  state?  Appointing  a  mediator  may 
undermine  the  regulatory  processes  designed  to  actively 
and  affirmatively  protect  the  public  interest.   In  a 
United  States  decision,  the  Second  Circuit  Court  warned 
the  Federal  Power  Commission  (which  was  exploring  use  of 
third-party  mediation)  that  its 

role  did  not  permit  it  to  act  as  an  umpire, 
blandly  calling  balls  and  strikes  for  adversaries 
appearing  before  it;  the  right  of  the  public  must 
receive  active  and  affirmative  protection  at  the 
hands  of  the  Commission. 

Underlying   the  environmental  mediation  question  is  the 
separation  of  responsibilities  between  administration 
and  the  judiciary  regarding  the  decision-making 
functions  of  the  state. 

Research  in  this  area  should  further  our  understanding 
of  the  limits  and  possibilities  of  delegation  of 
government  responsibilities  to  independent  third 
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parties.   This  reseach  could  lead  to  recommendations  for 
concrete  reforms  of  the  present  rules  governing  such 
delegation. 

Procurement  contracts 

The  area  of  government  contracts  for  services  and  goods 
is  in  desperate  need  of  legal  study.   How  open  are 
current  government  tendering  practices?   How  well  does 
the  current  legislative  framework  reflect  actual 
practice?  Can  the  doctrine  of  procedural  fairness  be 
applied  to  contract  tender  situations?  Does  government 
use  its  contracting  powers  to  achieve  or  support  its 
policy  objectives?   If  so,  how?   If  not,  should  it?  What 
is  a  contract?   What  is  the  legal  role  of  government  as 
party  to  a  contract?   Are  there  special  rules  attaching 
to  government  as  contractor?   Do  traditional  rules  of 
privity  of  contract  apply?   A  study  on  procurement 
contracts  is  a  natural  link  between  policy  imple- 
mentation, status  of  the  crown,  procedure  and  incentives 
work. 

Research  could  lead  to  concrete  recommendations  for 
legislation  and  could  improve  our  understanding 
concerning  the  legal  nature  of  servicing  functions  of 
Administration . 
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4.   Transformation  of  Institutions 

From  time  to  time  government  changes  the  fundamental 
legal  character  of  certain  public  institutions  in  an 
effort  to  improve  the  functioning  of  the  insti tutior. s  or 
to  better  reflect  the  legal  reality  of  the  functions 
which  they  serve.   For  instance,  the  Tax  Appeal  Board 
has  been  converted  to  the  Tax  Court  of  Canada.   Canada 
Post  has  been  converted  from  a  department  of  government 
to  a  crown  corporation. 

The  legal  significance  of  these  institutional  trans- 
formations is  ill-understood  and  warrants  further  study. 
The  problems  may  be  traced  back  to  the  lack  of  any  clear 
criteria  for  delineating  the  boundary  between  the 
administrative  and  judicial  functions  and  between  the 
administrative  and  commercial  functions  performed  by 
these  public  institutions.   By  focusing  on  select  case 
studies  of  past  transformations,  our  research  in  this 
area  should  help  to  identify  the  practical  legal 
consequences  of  various  options  which  might  be  con- 
sidered by  government  in  future  cases.  The  research 
might  also  help  clear  up  some  of  the  confusion  which  now 
exists  concerning  the  legal  status  of  institutions  which 
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have  already  gone  through  a  formal  transformation. 
Finally,  such  research  should  also  further  our  efforts 
to  recognize  the  boundaries  between  administrative  and 
judicial  functions  and  to  provide  a  more  rational  basis 
for  determining  the  legal  status  of  some  administrative 
institutions . 

5.   Application  of  Statutes  to  the  Crown 

At  the  present  time  laws  enacted  by  Parliament  do  not 
bind  the  government.   The  presumption  of  Crown  immunity 
as  set  forth  in  Section  16  of  the  Interpretation  Act  may 
well  detract  from  the  general  principle  of  legality 
emanating  from  Parliament  which  is  fundamental  to  the 
Rule  of  Law.   A  thorough  examination  is  needed  of  the 
justification  for  the  immunity  from  the  dictates  of  laws 
enacted  by  Parliament  which  the  government  enjoys.   This 
study  will  also  attempt  to  identify  the  implications  of 
proposed  reform  to  reverse  the  present  presumption  of 
Crown  privilege  in  this  area.   This  research  may  lead  to 
recommendations  for  reforms  which  would  represent  a 
significant  first  step  toward  placing  the  legal  status 
of  the  federal  administration  on  a  more  rational 
footing,  as  suggested  in  our  Working  Paper  40. 
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6.   General  Proceedings  in  the  Federal  Court  of  Canada 


In  addition  to  the  immunity  which  the  Crown  enjoys  with 
respect  to  the  application  of  statutes,  it  also  enjoys  a 
number  of  procedural  privileges  and  immunities  in  the 
Federal  Court  of  Canada.   These  privileges  and  immuni- 
ties aie  of  interest  to  us  both  from  the  perspective  of 
our  desire  to  reform  the  law  relating  to  legal  status  of 
the  federal  administration  and  from  the  perspective  of 
ur  interest  in  rationalizing,  simplifying  and  modern- 
izing procedures  of  the  Federal  Court.   In  this  research 
we  will  have  to  address  the  fundamental  problems  which 
arise  from  the  special  relationship  that  exists  between 
the  state  and  individual  citizens.   Our  study  on  pro- 
cedural privileges  enjoyed  by  the  Crown  should  con- 
tribute to  our  general  effort  to  make  government 
processes  more  democratic. 


o 


7.   Methods  of  Non-Curial  Dispute  Resolution  in 
Administrative  Law 


The  vast  bulk  of  administrative  activity  which  affects 
the  lives  of  ordinary  citizens  is  routine  in  nature  and 
never  comes  to  the  attention  of  tribunals.  This 
non-contentious  contact  between  the  Administration  and 
the  public  merits  greater  attention  than  it  has  received 
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to  date.   It  is  necessary  to  examine  systematically 
methods  of  conciliation  and  claim  settlement  in  the 
first  instance,  as  well  as  the  possibility  for  arbitra- 
tion of  disputed  decisions.   Other  mechanisms  within  the 
hierarchical  decision-making  structure  of  the  Adminis- 
tration for  dealing  with  parties'  dissatisfactions  with 
original  decisions  should  also  be  examined. 

This  research  is  directed  toward  generation  of 
proposals  for  reform  of  non-contentious  administrative 
procedures  to  enhance  the  fairness,  efficiency  and 
effectiveness  of  government  actions  and  to  ensure  that 
such  procedures  meet  the  requirements  for  fairness  and 
equality  of  treatment  as  required  by  the  Charter  of 
Rights  and  Freedoms. 


8.   Unification  of  Remedies  for  Judicial  Review  of 
Administrative  Decision 


The  variety  of  judicial  remedies  available  for  the 
review  of  decisions  of  the  Administration  has  been 
denounced  in  many  quarters  as  giving  rise  to  procedural 
confusion  and  uncertainty  of  outcomes.   We  propose  to 
undertake  a  study  with  a  view  to  developing  a  simplified 
and  rational  basis  for  challenging  disputed  adminis- 
trative acts  and  then  to  establish  a  coherent  procedure 
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for  doing  so.   We  intend  to  go  beyond  the  purely 
procedural  preoccupations  which  have  characterized 
earlier  studies  in  this  area. 

9.   Public  Enterprise 

Increasing  involvement  of  crown  corporations  and 

government  departments  or  agencies  in  industrial  and 

commercial  activities  gives  rise  to  a  number  of  con- 
cerns . 

We  are  particularly  disturbed  by  the  lack  of 
understanding  which  exists  about  the  legal  status  of 
these  public  institutions  in  relation  to  their  private 
sector  counterparts.   There  is  a  need  to  synthesize  the 
existing  literature  on  the  role  of  public  enterprise  and 
to  develop  proposals  for  reform  of  the  special  privi- 
leges and  immunities  which  these  public  enterprises 
enjoy. 
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X   -   MODERNIZATION  AND  SIMPLIFICATION  OF  FEDERAL  LAW 

Making  recommendations  for  the  improvement, 
modernization  and  reform  of  federal  law  is  the  broad  mandate 
of  the  Commission.   In  keeping  with  this  mandate  the 
Commission  created  a  project  called  the  "Ongoing  Moderni- 
zation of  Statutes".   Under  this  general  heading,  the 
Commission,  from  time  to  time,  has  reviewed  various  federal 
statutes  which  were  shown  to  be  unfair,  obsolete  or  in  need 
of  modernization. 

For  example,  in  its  Report  to  Parliament  on  the 
Exigibility  to  Attachment  of  Remuneration  Payable  by  the 
Crown  in  Right  of  Canada  (Report  No.  8)  the  Commission 
brought  to  light  the  unfairness  of  the  law  which  made 
federal  public  servants  immune  from  having  their  earnings 
attached.   This  immunity  is  based  on  the  concept  of  the 
Royal  Prerogative  which  prevented  a  court  from  making  a 
binding  order  against  Her  Majesty  on  her  funds  or  property. 
One  of  the  most  unjust  effects  of  this  immunity  from 
attachment  was  shown  to  occur  in  the  enforcement  of  main- 
tenance orders.   Because  of  this  immunity,  unlike  other 
employed  persons,  the  incomes  of  federal  public  servants 
could  not  be  attached  to  meet  their  family  support 
obligations.   To  redress  this  imbalance  the  Commission 
recommended  that  all  existing  immunity  from  garnishment, 
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receivership  or  other  attachment  of  salary,  wages  or  other 
remuneration  payable  by  the  Crown  and  by  the  Government  of 
Canada  be  abolished.   This  recommendation  was  swiftly 
adopted  by  Parliament  in  its  Garnishment,  Attachment  and 
Pension  Diversion  Act,  S.C.  1980-81-82-83,  c.  100,  s.  5. 
Other  examples  of  recommendations  for  reform  by  the  Ongoing 
Modernization  of  Statutes  Project  can  be  found  in  Report 
No.  7  on  Sunday  Observance;  Report  No.  11  on  The  Cheque : 
Some  Modernization;  and  Report  No.  18:  Obtaining  Reasons 
before  Applying  for  Judicial  Scrutiny  -  Immigration  Appeal 
Board . 

The  Commission  in  its  new  program  of  research  would 
like  to  retain  the  capacity  to  study  areas  of  federal  law 
which  are  in  need  of  reform,  but  which  do  not  fall  within 
the  parameters  of  our  four  new  major  projects.   In  this  way, 
there  would  be  some  flexibility  to  deal  with  problems  that 
arise  from  time  to  time.   The  Commission  in  its  consulta- 
tions on  its  new  research  program  has  received  numerous 
suggestions  for  areas  of  study   ranging  from  modernizing  and 
simplifying  federal  statutes,  such  as  the  Income  Tax  Act ,  to 
pursuing  fundamental  research  on  the  subject  of  Indian  and 
Native  self-government  as  it  relates  to  the  administration 
of  criminal  justice. 
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The  list  of  topics  that  follow  is  a  tentative  one. 
The  inclusion  of  these  topics  in  a  new  program  of  research 
will  depend  not  only  on  further  consultations  but  also  on 
the  availability  of  financial  resources  and  expert 
personnel.   They  are,  however,  important  and  pressing  areas 
in  need  of  consideration.   Some  of  the  topics  could  be 
conducted  as  joint  projects  with  other  federal  departments 
or  private  institutions. 

1.   Simplifying  Tax  Law 

It  has  been  suggested  by  a  number  of  people  that  the 
Commission  study  the  feasibility  of  simplifying  the  form 
of  our  tax  law.   In  the  view  of  one  consultant,  the  case 
can  be  made  partly  on  theoretical  and  partly  on 
practical  grounds. 

Theoretically  speaking,  our  tax  laws  are  central  to  the 
most  fundamental  relationship  between  citizens  and  the 
State.   They  affect  us  all.   But  to  enjoy  citizen 
acceptance  and  support,  the  tax  system  must  be,  and  also 
be  seen  to  be,  both  fair  and  just.   For  this  to  occur, 
it  must  be  so  written  as  to  be,  as  far  as  possible, 
understood  by  the  citizen.   In  the  area  of  taxation, 
perhaps  more  than  many  other  areas,  citizens  have  a 
right  to  know  their  law. 
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Practically,  the  drafting  of  the  Income  Tax  Act  is 
extremely  complex.   The  statute  contains  sentences  three 
hundred  words  long,  convoluted  clauses  and  phrases,  and 
manifests  insufficient  regard  for  the  aim  of  clarity. 
The  incomprehensibility  of  our  tax  laws  is  a  something 
everyone  recognizes  -  even  the  accountants  called  upon 
to  work  at  it.   Although  we  recognize  it  is  no  easy 
task,  we  would  like  to  try  to  make  a  start  on 
simplifying  our  tax  laws. 

Demystifying  Federal  Government  Forms:   Using  Plain 
Language 

"Gobbledegook"  is  the  way  language  used  in  some  federal 
forms  has  been  described.   It  has  been  pointed  out  to 
the  Commission  that  the  complexity  of  government  forms 
forces  some  people  drawing  Canadian  government  pensions 
to  consult  lawyers  to  explain  what  should  really  be 
straightforward  information. 

It  has  been  urged  that  we  undertake  a  project  to 
demystify  our  federal  forms.   The  use  of  Plain  Language 
in  forms  would  be  a  money-saver.  It  would  save  time 
spent  by  public  servants  in  having  to  explain  the 
instructions  and  information  in  forms  and  leaflets.   It 
would  cut  down  the  cost  of  translating,  because  fewer 
words  would  need  to  be  translated  from  English  to  French 
and  vice  versa. 
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At  the  present  time,  the  Commission  has  one  part-time 
consultant,  working  on  a  pilot  project,  informally 
reviewing  the  forms  and  information  leaflets  of  a  number 
of  federal  departments.   His  informal  advice  has  been 
welcomed  by  various  officials.   The  Commission  envisages 
a  more  formal  program  which  would  act,  both  in  English 
and  French,  as  an  encourager  and  adviser  to  federal  form 
designers  in  various  departments  to  create  forms  using 
plain  language.   Projects  like  this  have  been  most 
successful  in  the  United  Kingdom  and  Australia  and  we 
believe  Canada  would  be  well-served  by  one  as  well. 

3.  The  Canada  Interest  Act 

It  has  been  suggested  that  the  Commission  review  the 
Canada  Interest  Act.   It  has  been  pointed  out  that  the 
provisions  of  the  existing  Act  are  so  broad  and  vague 
that  they  are  confusing  to  both  lenders  and  borrowers 
and  to  the  legal  profession,  generally. 

4.  The  Federal  Bankruptcy  Act 

The  Commission  has  been  asked  to  undertake  a  fundamental 
review  of  the  Bankruptcy  Act.   It  was  pointed  out  that 
there  was  an  urgent  need  to  update  Canada's  bankruptcy 
laws  so  they  can  meet  the  new  needs  of  the  1980' s. 
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5.  Native  Justice 

In  keeping  with  the  federal  government's  commitment  to 
indian  and  native  self-government,  it  was  suggested  that 
the  Commission  pursue  research  on  this  subject  as  it 
relates  to  the  administration  of  justice.   The 
Commission  believes  that  this  is  an  important  area  of 
study  which  would  lend  itself  to  a  co-operative  joint 
research  project  with  responsible  federal  departments 
and  indian  and  native  organizations. 

6 .  Free  Trade  -  Legal  Implications 

If  Canada  and  the  United  States  enter  into  a  free  trade 
treaty,  certain  legal  problems  and  implications  will 
arise.  An  example  of  one  issue  that  the  Commission  has 
been  asked  to  consider  is  how  litigious  issues  between 
Canada  and  the  United  States,  as  well  as  between  the 
federal  government  and  the  provinces,  would  be  resolved 
and  before  which  forum. 
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7 .  A  New  National  Court  of  Appeal 

It  has  been  suggested  that  the  Commission  explore  the 
advisability  of  setting  up  a  National  Court  of  Appeal  in 
criminal  and  other  matters  which  could  be  a  buffer 
between  the  provincial  appellate  courts  and  the  Supreme 
Court  of  Canada.  The  object  would  be  to  reduce  the 
present  crushing  workload  of  the  Supreme  Court  of 
Canada . 

8.  Further  Criminal  Justice  Issues 

Even  though  the  Commission  is  slated  to  complete  its 
work  on  a  new  and  comprehensive  Criminal  Code  in  the 
near  future,  there  remains  a  substantial  body  of 
important  issues  to  be  addressed  which  do  not  fall 
within  the  defined  parameters  of  that  Criminal  Law 
Review  exercise.   Among  these  are  such  significant 
issues  as:   organized  crime,  white  collar  crime, 
entrapment,  forced  entry,  criminal  court  jurisdiction, 
police  complaints  procedures,  computer  crime  and 
international  criminal  law.   The  Commission  has  the 
expertise  to  explore  these  and  other  issues  which  relate 
to  criminal  justice.   Many  of  these  topics  do  lend 
themselves  to  time-saving  and  money-saving  joint 
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projects  with  other  federal  and  provincial  departments. 
Instead,  the  Social  Science  and  Humanities  Research 
Council  is  considering  entering  this  field. 

Many  other  possible  items  could  be  studied  under 
this  heading  in  the  event  that  it  is  felt  advisable  to  do 
so.   The  Commission  feels  it  should  establish  a  project  with 
substantial  resources  to  respond  promptly  to  needs  such  as 
these  and  and  to  others  as  they  arise  from  time  to  time. 
This  vehicle  would  enable  Parliament  and  the  Department  to 
refer  matters  of  current  concern  to  the  Commission  for  study 
-  a  practice  we  would  like  to  encourage. 


XI  -  CONCLUSION 

These  personal  thoughts  about  the  future  research  of 
the  Commission  have  been  presented  in  this  form  in  order  to 
stimulate  a  discussion  which  will  eventually  lead  to  the 
preparation  of  a  new  program  of  research  covering  the  next 
five-year  period  to  be  submitted  to  Parliament  in  the  fall 
of  1986.   This  paper  concentrates  on  the  subject  matter  that 
might  be  studied  by  the  Commission,  not  on  priorities,  costs 
or  timetabling.   These  will  be  addressed  later  in  the 
process,  after  more  consultations.   It  should  be  indicated, 
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however,  that  it  is  our  hope  and  expectation  that  we  will  be 
able  to  continue  functioning  with  about  the  same  level  of 
funding  as  we  have  had  in  the  last  few  years. 

The  Commission  is  planning  to  move  in  some  new 
directions  over  the  next  five  years,  but  there  will  also  be 
substantial  continuity  with  our  current  projects.   The  four 
major  project  areas  suggested  for  study  are  all,  according 
to  many  of  our  consultants,  in  need  of  major  research  and 
reform.   The  fifth  area  proposed  will  enable  us  to  respond 
swiftly  and  flexibly  to  address  new  problems  as  they  arise 
in  other  areas. 

We  invite  your  comments  and  help  in  designing  a  new 
program  which  will  be  practical,  relevant  and  timely  and 
will  lead  to  worthwhile  reforms  in  federal  law,  so  that  it 
will  serve  Canadians  even  better  than  it  does  now. 
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